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PRIVATE VICE AND PUBLIC VIRTUE 


GEORCE J. STIGLER 
University of Chicago 


are supposed to be vain about themselves or their children, but I 
think they are really much more vain about the importance and difficulty of 
the times in which they live. Never before, we confidently assume, has there 
been a period in which problems so grave, so numerous, and so urgent have 
been thrust upon a nation. We are engulfed in issues that do not permit of a 
leisurely or piecemeal solution. When it is not the survival of civilization, it is 
the welfare of sorely distressed people or badly deteriorated real estate, the 
salvage of irreplaceable talents of our young people, the placing of an Ameri- 
can taxpayer in orbit, or some equally pressing goal. 

I personally think it would be a great advance in our political and social 
life if a quota of only one urgent problem were allowed each year or two. The 
solution of problems would proceed as rapidly as at present—this indeed is a 
cheap claim. And we could throw off the persecution mania we now have 
against history. 

But of course the proposal is idle; it would take many years of self-disci- 
pline to achieve any really casual attitude toward life; probably we should 
have to abolish newspapers, radio, television, and politicians under the age of 
70. So we are going to live in an urgent age, and the question I shall discuss 
is: on whom can we rely to deal with it? 

My discussion will be limited to economic problems, although in this age 
that is not as much of a limitation as I would wish it to be. Whom can we 
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trust to solve the routine as well as the urgent economic problems of our time? 
There are only three candidates: the great private economic organizations, big 
business and labor unions; the individual citizen; and the state. Let us con- 
sider them in turn, to determine which are trustworthy and efficient instru- 
ments to conduct our economic affairs. 


1. THE OrGANIzED BLocs 
BIG BUSINESS 

That anyone has ever liked big business is almost beyond belief—how can 
anyone like something which is intrinsically impersonal? One can admire its 
achievements or denounce its failures, respect or despise its leaders, but never 
like the system itself. 

But since colonial times Americans have not merely failed to like big busi- 
ness, they have distrusted it. There have been ebbs and flows in the growth of 
this dislike: a muck-raking, trust-busting pre-World War I decade; a com- 
plaisant era in the ’twenties; a violent hostility in the ‘thirties; a measure of 
tolerance in the post-war decade. But always there has been suspicion, and at 
the end of every decade big business finds itself subject to a wider range of 
governmental controls. 

The distrust continues to wax. The lobbying activities of certain natural 
gas producers displayed old-fashioned rapacity, guided by a caveman intelli- 
gence. The era of the quiz program scandals “showed” that even the corrup- 
tion of professors and clergymen would be undertaken if lipstick sales were 
helped. The conflicts of interest which Chrysler Corporation has publicized 
“showed” that the profits weren’t even shared with the stockholders. And now 
comes the General Electric-Westinghouse—etc. case, in which vulgar intrigue 
permeates a vast industry. 

This distrust of big business penetrates every part of our social life. Almost 
the only secular belief shared by all the major religions is the dislike of capi- 
talism. The organization man has become the butt of sociological humor. Per- 
haps as telling a sign as any is that, where once property was a requirement 
for full citizenship, it has now become a disqualification for public office. 


LABOR UNIONS 


There was a time—a mere generation ago—when the word “labor” con- 
noted a sturdy, hardworking group of men, callously oppressed by big busi- 
ness, bravely fighting through “organized labor” for decent treatment. This 
romantic picture has been replaced by one less romantic and also less flatter- 
ing. 

The workers are no longer in overalls and carrying lunch pails on the 6 
A.M. street car—it didn’t take statistics to change this picture. The union 
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leaders resemble well-fed, well-manicured politicians more closely than they 
resemble hungry martyrs. 

Prosperity and publicity are to blame for the change in the stereotype. 
When organized labor means extortionate airline pilots or ruthless New York 
Harbor tugboat employees, public sympathies must be diluted. When unions 
number hundreds of thousands of members and industry-wide bargaining is 
the fashion, the dignity of the individual worker is as likely to be suppressed 
as protected by organized labor. When strategic economic power is in the 
hands of a man no more widely admired than Mr. Hoffa, a fear of irresponsible 
private power cannot be suppressed. 

The big purpose of unions can hardly be said to be protection of the worker 
from gross exploitation—when the wage rates are what they are now—or 
prevention of exhausting labors—when featherbedding during a 40 hour week 
has become an important issue in so many labor disputes. In the popular image 
unions still do some “good” things such as protect older workers from arbi- 
trary discharge, but unions are no longer equated to things a warm-hearted 
man endorses. 

So much for the character assassination on the great private economic 
organizations. I believe the increasing public hostility toward both big busi- 
ness and big unions is not justified by any increases in their power. The 
amount of power possessed by a big business or a big union is usually very 
small, so that even with the worst will in the world it could do only a very 
modest amount of damage to the community. 

But I also believe that there is no likelihood of any increase in public con- 
fidence or affection toward these groups. We are not going to turn over the 
big economic problems of our time to great organized groups of employers 
and employees, and quite frankly, I don’t think we should. So let us turn to 
those ill-matched rivals, the citizen and the state. 


2. THE PRIVATE CITIZEN 


There was a time when, at least in our formal protestations, virtue reposed 
in the average man. In its less romantic versions, the democratic philosophy 
conceded that every town would have its share of fools and all too seldom its 
saint: yet the average man had at least strong common sense, plain decency, 
and honorable ambition. Alas, he too is losing his admirers. 

Frontal attacks on the competence of the individual citizen have been few 
and far between in our professedly democratic society. Indeed we have the 
interesting paradox that those intelligentsia who are doing most to under- 
mine confidence in the individual, are usually most vociferous in demanding 
wider suffrage in Mississippi, Angora, and Indonesia. But one can attack a 
ruling philosophy much‘more effectively by indirect than direct attack. 
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The attack on the competence of the individual has been the basic creed of 
reformers for three-quarters of a century. Let me give just four instances: 


1. Compulsory school attendance laws. 

Such laws obviously assume that the individual family will often fail to give 

its children an adequate education, unless compelled to do so. 
2. Industrial safety provisions. 

These laws obviously assume that the individual workman will not demand the 

installation of safety devices on industrial machinery, and the state must do so. 
3. False advertising. 

The prohibition on false advertising clearly reflects the belief that the indi- 

vidual consumer cannot detect fraudulent claims and promises. 
4. The regulation of occupations. 

A hundred occupations are now widely licensed in this country. These licenses 
are demanded of practitioners because it is believed that individuals either could 
not detect incompetent physicians, lawyers, barbers, and wrestlers, or because the 
individual would not insist upon a high enough level of competence. 


I have chosen examples which I believe are representatives of the great vari- 
ety of reforms designed to protect the individual from his own incompetence. 
Sometimes the limitations of the individual's ability to cope with a problem 
were genuine, sometimes nonsensical. But in every case the allegation of in- 
competence was clear. 

This implicit criticism of the individual has recently undergone a radical 
extension, at the hands of J. K. Galbraith, Vance Packard, and others. One 
part of the extension is in a sense familiar: Packard in particular argues that 
the consumer is incompetent to buy most things—that he is a dupe of con- 
trived obsolescence of automobiles and television sets, and does not have the 
ability to judge the social consequences of consumption of our natural re- 
sources. This extension is not original: it was done by Stuart Chase in the 
1930’s, and indeed done far better than in Packard’s shockingly incompetent 
book.? 

Ambassador Galbraith’s extension is more radical: it is essentially that the 
economic system is so constructed that a rational use of our resources is im- 
possible. I shall discuss it in some detail because its impact upon the public at 
large and the present administration have been substantial. 

The criticism of private luxury is an ancient theme: for centuries men 
have argued that most wants are artificial and economic activity is unimpor- 
tant. I am fond of quoting a passage that was written somewhat over 200 
years ago about a man “whom Heaven in its anger has visited with ambition”: 


He finds the cottage of his father too small for his accommodation, and fancies 
he should be lodged more at his ease in a palace. He is displeased with being obliged 
to walk afoot . . . [He] judges that a numerous retinue of servants would save him 


*, V.O. Packard, The Waste Makers (1960). 
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from a great deal of trouble . . . [He] devotes himself for ever to the pursuit of 
wealth and greatness . . . [He] submits in the first year, nay in the first month of his 
application, to more fatigue of body, and more uneasiness of mind, than he could 
have suffered through the whole of his life from the want of them . . . Through the 
whole of his life he pursues the idea of a certain artificial and elegant repose which 
he may never arrive at, for which he sacrifices a real tranquility that is at all times 
in his power, and which, if in the extremity of old age he should at last attain to it, 
he will find to be in no respect preferable to that humble security and contentment 
which he had abandoned for it. It is then, in the last dregs of life, his body wasted 
with toil and diseases, his mind galled and ruffled by the memory of a thousand in- 
juries and disappointments which he imagines he has met with from the injustice 
of his enemies, or from the perfidy and ingratitude of his friends, that he begins at 
last to find that wealth and greatness are mere trinkets of frivolous utility. . . .? 


The author of this ascetic passage, oddly enough, was (young) Adam Smith, 
the patron saint of private enterprise. 

Such criticisms of the pursuit of luxury always encounter one serious diffi- 
culty: the separation of that which is sensible and convenient from that which 
is ostentatious and useless. Let me quote another 18th century philosopher, 
this time Mandeville: 


If every thing is to be Luxury (as in strictness it ought) that is not immediately 
necessary to make Man subsist as he is a living Creature, there is nothing else to be 
found in the World, no not even among the naked Savages; of which it is not prob- 
able that there are any but what by this time have made some Improvements upon 
their former manner of Living; and either in the Preparation of their Eatables, the 
ordering of their Huts, or otherwise, added something to what once sufficed them. 
This Definition everybody will say is too rigorous; I am of the same Opinion; but if 
we are to abate one Inch of this Severity, I am afraid we shan’t know where to stop. 
When People tell us they only desire to keep themselves sweet and clean, there is no 
understanding what they would be at; if they made use of these Words in their gen- 
uine proper literal Sense, they might soon be satisfy’d without much cost or trouble, 
if they did not want Water: But these two little Adjectives are so comprehensive, 
especially in the Dialect of some Ladies, that no body can guess how far they may be 
stretcht. The Comforts of Life are likewise so various and extensive, that nobody can 
tell what People mean by them, except he knows what sort of Life they lead. The 
same obscurity I observe in the words Decency and Conveniency, and I never under- 
stand them unless I am acquainted with the Quality of the Persons that make use of 
them. People may go to Church together, and be all of one Mind as much as they 
please, I am apt to believe that when they pray for their daily Bread, the Bishop in- 
cludes several things in that Petition which the Sexton does not think on.? 


Galbraith is of course aware that the naked parading of a Harvard profes- 
sor’s tastes would not seem very persuasive to the American public (although 


* Adam Smith, The Theory of Moral Sentiments 240-42 (6th ed. 1777). 
*B. Mandeville, I The Fable of the Bees 107-08 (F. B. Kaye ed. 1924). 
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the dislike of plebeian luxury is not restricted to Harvard professors). So he 
contrived two arguments that our present social system encourages private 
waste at the cost of inadequate public services. 

The first argument is that we neglect public needs for private waste because 
private desires are synthesized and artificially stimulated by massive, skillful 
advertising. I may quote a pasage or two to indicate his position. 


If the individual’s wants are to be urgent they must be original with himself. They 
cannot be urgent if they must be contrived for him. And above all they must not be 
contrived by the process of production by which they are satisfied. For this means that 
the whole case for the urgency of production, based on the urgency of wants, falls to 
the ground. One cannot defend production as satisfying wants if that production cre- 
ates the wants. 


And he goes on to say: 


The fact that wants can be synihesized by advertising, catalyzed by salesmanship 
and shaped by the discreet manipulations of the persuaders shows that they are not 
very urgent. ¢ 


On the other hand, the public wants, the wants for public provision of services, 
are not synthesized or created artificially. 

I find this a most unconvincing and peculiar distinction. On the one hand | 
would have thought that all private and public wants or if you wish, tastes, 
were at all times synthesized—that a man is not born into the world with a 
particular set of literary and gastronomic tastes. In good part our tastes have 
been a traditional cultural heritage, developing largely by imitation of the 
upper classes by the lower classes. Perhaps the most striking phenomenon of 
modern times in this repect is that the formation of tastes instead of being 
traditional and in a certain sense dictatorial (one is born into a stable society 
and abides by it) has become competitive. Anyone in our society who sees 
prospects for gain can attempt to change tastes in any direction. And advertis- 
ing is no monolithic force: indeed much advertising takes the form of can- 
celling itself out: the automobile manufacturers attempting to get people to 
buy automobiles, the steamship or airplane people wishing that they would 
travel instead by their media, the banks meanwhile urging people to do 
neither but to put their money in a savings account. ' 

On the other hand, the implicit assumption that public wants are not ad- 
vertised seems to me especially anomalous. In the year 1960 at a very 
modest estimate at least $200 million of radio and television time was de- 
voted to creating dissatisfaction with the provision of public services in the 
United States. And indeed the public sector has the valuable boon that its ad- 
vertising is deemed to be news, and hence escapes both the costs and measure- 
ment of other forms of advertising. I happened to have a copy of the Vex 


* J. K. Galbraith, The Affluent Society 152-53, 158 (1958). 
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York Times before me when I was preparing this essay, and it contained the 
following advertisements: 


1. At least four full pages whose effect is to argue that we must spend more on Cuban 
revolts. 

2. Three columns advertising the need for increased aid to Laos, one column on the 
Congo, and one editorial asking for increased aid to South America. 

. Two columns asking for more expenditure on space exploration. 

. A column asking for larger military appropriations. 

. Acolumn of Kefauver Committee hearings, advertising for stricter controls over 
business. : 

. Acolumn on the need for expanding the public rural electrification program. 

. A half column on the need for greater municipal care of neglected and mistreated 
children. 


w 
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8. A column requesting 10 new parks. 
). One editorial for a new cabinet level department of Urban Affairs and Housing. 


In candor I must add one item on the other side—criticism of a price fixing 
bill for milk markets—in a letter to the editors! 

And the advertising has paid: the immense expansion of public activities 
is surely one of the best known facts of our time. Even the non-defense activi- 
ties of governments have doubled their share of national income since 1900 
(from 6 to 12 per cent). Only Mr. Galbraith can stand on Pike’s Peak and la- 
ment his unhappy residence in a monotonously level country. 

I shall pause only for a moment to notice Galbraith’s other criticism: that 
we have grossly neglected investment in education. And while this is not 
spelled out, one is told that this neglect is due to a defect in the market mecha- 
nism: somehow the market fails to induce an amount of investment by the 
society in the education of people which would be economically justifiable. 
Let me quote him: 


Nearly all of the investment in individuals is in the public domain. And virtually all 
of it is outside the market system. It is the state which, through primary and second- 
ary schools, and through the colleges and universities, makes the largest investment 
in individuals. And where, as in the case of private colleges and universities, the state 
is not directly involved, the amount of the investment is not directly related to the 
eventual pay-out in production. Investment in refineries being higher than in textile 
milis, the refineries will draw investment funds. But engineers to design the refineries 
may be even more important—in effect yield a higher return. And the highest return 
of all may come from the scientist who makes a marked improvement in the refining 
process. These are not imaginative possibilities but common probabilities. Yet the high 
return to scientific and technical training does not cause the funds to move from 
material capital to such investment. There is no likely flow from the building of the 
refineries to the education of the scientists.5 


* Galbraith, op. cit. supra note 4 at 273. 
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This is a view which has now become quite fashionable, and yet is simply 
false. On the one hand a great deal of education takes place outside of formal 
institutions of education. Indeed I once engaged in a little arithmetic to esti- 
mate what portion of the economic education of the community (by which ] 
mean the education which leads to increases in the income-earning power of 
the individual) was performed in formal institutions and what proportion was 
acquired by experience and instruction within the factory or office. Even for as 
late a period as 1940 in the United States I found that on the order of some- 
thing like two-thirds of the effective amount of education in the United States 
was being provided after one left formal educational institutions and I suspect 
that in most societies and in most times the amount has been seven-eighths or 
more. The identification of education, then, simply with residence in build- 
ings that have the word “school” written on them leads to a very mistaken 
view of how much we really have invested in this way, and who has done the 
investing. The second point is that investigations which are under way indi- 
cate that at the present time in the United States, going to college yields ap- 
proximately 12% (before taxes) on investment. This is an over-estimate be- 
cause no one has yet been able to measure the difference in quality of college 
graduates and high school graduates. Building a refinery or a machine tool 
yields about 13% before taxes. So that if one wishes to use the criterion of 
maximizing the returns on capital outlays of society, we are if anything enter- 
ing a period of over-investment in education, not that I would consider this a 
basic criticism of education. 


3. THE STATE 


It would be at least as easy to write a character assassination of the state as 
it has been for those who have directed their criticisms toward private indi- 
viduals and organizations. 

Do we wish instances of fraud and venality?—then the Federal Communi- 
cations Commission, the Internal Revenue Service, and the administrative staffs 
of Congressmen will supply them, if we do not wish to look at the state and 
local level. 

Do we wish records of magisteriai incompetence in dealing with economic 
problems? Our farm program is surely an adequate instance of protracted, ex- 
travagant failure: if we had bankruptcy for governments as we do for busi- 
nesses, the Department of Agriculture would go bankrupt every three years. 
Equally illustrious examples can be found in our maritime program, our water 
conservation programs and our river and harbor projects. Or consider a local 
government: during the 1949-50 water shortage in New York City the choice 
was offered of building a dam at Cannonsville or reducing the leaks in the 
water mains or metering the users. One could get the additional water from 
Cannonsville for $1000 per million gallons, or save it by repairing the mains 
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at $1.61 per million gallons, or by metering customers at a cost of $160 per 
million gallons. Naturally the city chose the Cannonsville project. 

But it seems both unnecessary and irrelevant to belabor the fallibility of 
the state in dealing with economic problems. It is unnecessary because we al- 
ready know it. The public criticism of the federal regulatory bodies, for 
example, is at an all-time high. The failures of our foreign economic aid pro- 
gram are written in major headlines. In fact I challenge anyone to cite an 
example of distinguished, continued success in any economic activity by the 
state. 

It is more serious that criticisms of public efficiency are irrelevant. We have 
accepted the desperate faith that only government can solve our problems. If 
large organizations are selfish, and individual man is shallow-minded and 
equally selfish to whom else can we turn? If the government does a thing bad- 
ly, give it more money, more men, and more power—and more duties. No 
doubt the government is all too inefficient, we say, but it is all we have to cope 
with the problems, and with good will we can make it tolerably efficient. This 
is an attractive position for a politician: he has no rivals, and failure will be 
punished by larger appropriations. 

And this is the position that I wish categorically to dispute. The individual 
citizen, mortal and imperfect though he be, lacking both omniscience and 
clairvoyance, is not an oversize infant, who will stumble from folly to catas- 
trophe. The state, acting through men whose characters and wisdom are sel- 
dom elevated by the move to Washington, D.C., will do many things worse 
than even our less enlightened citizens. 

Even this is not the real issue: even if the state were always wise and benev- 
olent, it would be tragic to turn over the conduct of our lives to it. Our society 
is not dedicated to the principle that the good society consists of large herds of 
well-cared-for people. It is dedicated to the principle that the good society 
gives each individual the maximum possible responsibility for his life and the 
maximum possible freedom te meet this responsibility. 


4. THE Poxitcy IMPLICATIONS 


Most people, I believe, will accept the ethical priority of individual free- 
dom and responsibility, and they will accept it more easily and wholehearted- 
ly if it is presented in the broadest terms in 4th of July orations. But I believe 
it should be a basic operative principle in every decision, and my final 
remarks are intended to illustrate a few of its applications. I would rather 
have individualism clearly understood and violently opposed as a basic prin- 
ciple of social policy than have it affectionately embraced as a hollow political 
cliche. 

One act before the present Congress would give federal funds for education 
to each of the 50 states. In roughly half the states, federal taxes would take 
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more than was given, and in half taxes would take less than was given. So far 
as the states that would gain go, the logic of the proposal is that New York 
should help Georgia. For present purposes I shall grant this. So far as the 
states that would lose go, the logic is that if federal taxes finance federal edu- 
cation expenditures, the schools of New York can get more money than they 
could get by going directly to local taxpayers. The elimination of local govern- 
mental control over schools is deemed a net advantage. But if one wishes the 
utmost possible freedom and responsibility for individuals, it is a decisive ob- 
jection that the individual’s responsibility and control are much greater in his 
local school board than in the U.S. Office of Education. 

Again, our social security system applies uniformly to rich and poor. One 
might interpret the act as saying that even a man with an income of $25,000 
will make no provision for unemployment, illness, or old age. Or one can inter- 
pret the act as saying that it would be an administrative nuisance to distin- 
guish between people who might and might not need compulsory insurance. 
Whatever one thinks of the basic principle, I believe that the exclusion of 
well-to-do families from both taxes and benefits would be highly desirable. 
With all our purported affluence, we should be able to afford some attention to 
the individuals who have produced it. 

Both of these examples were chosen to show that even if one accepts the 
goals of modern legislation, it would be perfectly possible to give a much 
larger scope to differences in individual and community differences. The 
reason we do not give such scope is simply that it is no longer an important 
goal, certainly not important enough to sacrifice the comfort and ease of 
bureaucrats. 

But of course a true individualist would go much further, and challenge 
many of the policies themselves. Our farm program, if anything so disgrace- 
ful can be called a program, is designed to support an unnecessarily large 
agricultural plant by maintaining prices well above the costs of production, 
and employing extensive output controls to prevent the sinking of the mid- 
west under the weight of corn bins. This generation-old debacle serves no ra- 
tional purpose, individual or socialistic. I would argue for a program, of say 
5 years’ duration, of assistance in retraining and moving farmers to urban 
occupations, with the expenditures under present programs reduced by a fifth 
each year. Any farmer who wished could remain a farmer and produce as 
much as he wished of any crop, and of course most would remain: but there- 
after they would be self-supporting, independent producers, not the instructed 
agents of Orville Freeman. 

Many people react to such proposals in a fearful manner. Individualism 
may be good, and it may have great scope today—but it’s such a long, hard, 
politically unpalatable program. I agree that it is difficult, although perhaps 
less so than some of our other goals such as the elimination of poverty and 
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tyranny throughout the world. I agree that it would be unpalatable to many 
people, which is another way of saying that individualism is no longer for 
them a cherished goal. For me, and I hope for most people, it is a cherished 
goal, worth all the trouble it may cost. In fact I think it would be a splendid 
bargain even on so-called practical grounds—we would be able to face the out- 
side world with a concept of democracy that amounted to more than friend- 
ship for the United States. But cheap or not, practical or not, it has been the 
great creed of western civilization since the reformation, and if we are to 
abandon it now, let us kill it, not leave it to starve to death. 











THE BRITISH POST OFFICE AND THE 
MESSENGER COMPANIES 


R. H. COASE 
University of Virginia 


I. THE PROBLEM AND ITs SETTING 


1 most important exception to the postal monopoly in Great Britain is 
that which allows the sending of a letter by a “messenger on purpose.” The 
wording of the exception in the Post Office (Management) Act of 1837 was: 
“Letters sent by a Messenger on purpose, concerning the private Affairs of 
the Sender or Receiver thereof.” In 1868, the Circular Delivery Company 
started to deliver, for a payment lower than that charged by the Post Office, 
circulars, etc. for “its shareholders and members”. It was held (in 1869, in 
Clare v. Circular Delivery Company,' Clare being a Post Office official) that 
the Company's activities were not covered by the “messenger on purpose” ex- 
ception. The Company had become the sender of the letters, which did not 
relate to its affairs. The Company was not a messenger but the employer of 
messengers. Thus, it seemed to be firmly established that a company which 
employed messengers who carried letters for others was not protected by the 
“messenger on purpose” exception. It may be added that in the Post Office 
Act of 1953 the wording of this exception was revised to “the sending, con- 
veyance and delivery of a letter concerning the private affairs of the sender or 
addressee thereof by means of a messenger sent for the purpose by the sender 
of the letter” in order to make it crystal-clear that the original sender had to 
employ a messenger and that he was not permitted to make use of a company 
which employed messengers. 

That Clare v. Circular Delivery Company had not resolved all questions 
relating to the meaning of the “messenger on purpose” exception became 
apparent with the formation of private posts in the 1870’s by certain colleges 
and the Union Societies in Oxford and Cambridge. The Post Office objected to 
these activities and, in the 1880’s, induced the colleges and the Union Society 
in Cambridge to abandon their posts. However, the Oxford Union Society re- 
sisted the Post Office and, in 1886, obtained counsel’s opinion, which was that 
its activities came within the “messenger on purpose” exception, and further- 
more raised the question of whether its actions could be said to constitute a 


*20 L.T.R. (n.s.) 701 (Q.B.). 
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collection and also whether the postal monopoly applied to deliveries within a 
single postal district. This caused alarm in the Post Office and it prepared a 
document which disputed the arguments of the Union Society’s legal advisers 
and pointed out the perils of allowing such activities to continue unchallenged: 


It is, indeed, the risk of imitation by other clubs and by large Hotels and Commercial 
Establishments, which makes it important that the Postmaster General should be 
advised as to the right of the Union Society to continue its present course of action, 
or to conduct a private Post. If such a practice is held to be lawful in this case, it may 
possibly be followed in no long time by Clubs in other provincial towns and pos- 
sibly by some of the London Clubs. From Clubs the practice might in all probabil- 
ity spread to the great Hotels managed on American principles, with the Managers 
of which it is the first object to supply their Customers with every convenience. Es- 
tablishments like the Civil Service Stores and Whiteley’s might perhaps follow suit; 
and institut:ons such as Lloyd’s, the Jerusalem Coffee House, the Stock Exchange, 
and other Commercial Exchanges would no doubt eventually attempt to adopt the 
same practice. 


It was perhaps unfortunate for the Post Office that when it came to submit its 
case to the Government’s legal officers a change of Government had inter- 
vened, and one of the counsel who had prepared the opinion for the Oxford 
Union Society had become Attorney General. The Post Office was told that 
the application of the Circular Delivery Company decision to the case of a 
Club was not “free from difficulty” and it was advised against taking legal 
proceedings; and none were taken.” 

It might be thought that the failure to suppress the postal activities of the 
Oxford Union Society would have led to the establishment of private posts by 
clubs and similar associations along the lines anticipated, and feared, by the 
Post Office. But this does not appear to have happened. And when a serious 
challenge to the postal monopoly was made, it came about through the forma- 
tion of messenger companies, the type of organization which had been shown 
to be illegal as a result of the Circular Delivery Company case.* 


* Further details on the matters discussed in these first two paragraphs will be found in my 
essay, “The Postal Monopoly in Great Britain: An Historical Survey” contained in Eco- 
nomic Essays in Commemoration of the Dundee School of Economics, 1931-1955 25-37 
(1955). 


* The greater part of the research on which this article is based was carried out at the Lon- 
don School of Economics with financial assistance provided by the Economics Research Di- 
vision. I must also express my thanks to Mr. Joseph Taylor whose assistance in the collection 
of data was invaluable. My main source of information was a series of fifty-four files in the 
Post Office records. These files (in three bundles) bear the collective heading, “Question of 
Derogation of Postmaster General’s Monopoly.” The Registry Number is H.M. 143, 598/00. 
These files are largely concerned with the messenger companies and will be referred to as 
Messenger Companies. The British Post Office was most co-operative in all aspects of my 
work. I am particularly indebted to Mr. E. C. Baker, then Librarian and to Mr. G. W. P. 
Devenport, Archivist. Information was also kindly given by Lord Gifford and the officials 
of Theatre Tickets and Messengers, Ltd. 
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II. THe Boy MESSENGERS 


At about the time the Post Office was preparing its case against the Oxford 
Union Society, or possibly a few months later, Mr. Richard King decided to 
set up a messenger service in London. He had noticed that there was a very 
large number of licensed and other messengers in London, who, “although 
working without any systematic organization and moreover charging very high 
rates, yet did a considerable amount of business. . . .” He, therefore, “felt 
convinced that a system of organized Messengers (Boys) working at a reason- 
ably low tariff would be a great public convenience and be a remunerative 
undertaking on the part of a Company.” He formed a Syndicate, operating 
with 15 boys, and finding, as he put it, “that a large demand existed,” de- 
cided that it justified the establishment of a company. This company, the Boy 
Messengers Limited, was formed in September, 1887. The company aimed to 
provide a service which was superior in certain respects to any which had 
previously been available. Its service was claimed to be (and probably was) 
“more expeditious than the Post Office and more certain, more accessible and 
less costly than . . . licensed porter.” Although the charge was less than that 
of a licensed porter, it was higher than that made by the Post Office. After 
some experimentation, the company decided that “the right tariff’ was two- 
pence per mile and one penny per mile on the return journey, a tariff which 
Mr. King described as “a simple and remunerative one.”* 

The Post Office was quick to notice the operations of the company. Within 
ten days of its formation, the Postmaster of the Western District of London 
sent a copy of the company’s prospectus to headquarters and reported the 
sending of a test letter. Later, he reported that the company was “prepared 
to send to any address to collect letters or parcels for delivery.” The Solicitor 
to the Post Office, Mr. (later Sir Robert) Hunter, thought that the operations 
of the company were illegal: “The case seems to be almost identical with that 
of the Circular Delivery Company.” In submitting the papers to the Post- 
master General, the Secretary of the Post Office, Sir Arthur Blackwood, added 
this comment: “Between this case and the case of the Oxford Union there is 
a difference which you will not fail to notice, viz.:—that in the present case 
it is proposed to make a profit out of the practice.”® 


*This paragraph is based on Mr. King’s own account of the circumstances leading to the 
formation of the Boy Messengers Limited contained in a memorandum which he addressed 
to the Post Office. See Messenger Companies, File 8. 


*It is not apparent why the question of whether a concern is making a profit should have 
any effect on the legal question of whether it is infringing the postal monopoly. It is true that 
the Post Office in the document which it drew up on the activities of the Oxford Union So- 
ciety notes that there is a difference between the financial character of the Circular Delivery 
Company and the Society. “The Union Society of Oxford does not exist primarily for the 
purpose of making a profit by sending out letters.” However, it is explained that the society 
“contracts with its members for the delivery of their letters for a fixed sum every term, the 
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In November, 1887, the company was told that it was infringing the Post- 
master General’s monopoly and it was asked to desist. The company’s reply 
was couched in terms of injured innocence. They had “refused to receive let- 
ters at any of our depots for delivery by our messengers . . . our sphere of work 
and that of the Postmaster General lie so widely apart as to be totally dis- 
similar—our main object being the supply of boys for shops, offices and other 
posts of a like nature.” But the company, on its tariff card, said that its boys 
would carry messages and also that messages would be received at the com- 
pany’s office for “immediate delivery.” It is not therefore surprising that the 
Post Office was unimpressed by the company’s reply. Indeed, the company 
soon abandoned this position and admitted that “some letters might have 
been delivered . . . although it was not the object of the company to do so.” 
Mr. Hunter recommended that a watch be kept on the company’s activities 
and added: “No doubt such a service may be a great convenience and it may 
be a question for consideration whether the Postmaster General can supply it 
in any way, though there are certainly difficulties in the way of his doing so.’ 

Early in December, 1887, Mr. Hunter requested the company to issue in- 
structions to the boy messengers at the Law Courts to refuse letters. Mr. King 
replied: “. . . boys at the Law Courts have not been instructed to refuse let- 
ters and I know that in the course of their employment as messengers they do 
from time to time take messages which for convenience are put in the form of 
letters.” He said that the company was taking counsel’s opinion and would 
cease taking messages in letter form if the balance of legal opinion was 
against it but would be “very loth to do this as it would materially sacrifice 
the utility of the organization.” He continued: “I am somewhat at a loss to 
see why you object to our boys taking such stray letters (if letters they be) 

. when the commissionaires and licensed messengers have freely carried 
letters . . . and I shall be much obliged if you would tell me why the boy mes- 
sengers are wrong and the commissionaires and licensed messengers are 
right... .” He concluded: “. . . can we not come to some arrangement instead 
of entering into a litigation and discussion which could scarcely end except in 
the House of Lords and ultimately in Parliament.” 


terminal subscription covering two services, viz., the delivery of letters by the society in 
Oxford and the stamping of letters to go by the Post to places outside Oxford. It is quite con- 
ceivable and even probable, that a profit is made out of the subscriptions, so far as such sub- 
scriptions relate to the letter delivery service. This profit, if not divided amongst the mem- 
bers, goes to provide them with other advantages in connection with the Club, while on the 
other hand it diminishes the revenue from local letters accruing to the Postmaster General.” 
This quotation is taken from a document in the Post Office Library: Postmaster General’s 
Letter Monopoly: Case submitted to the Attorney and Solicitor General and Mr. C. T. Simp- 
son, relative to the circulation of letters by the Oxford Union Society; with their opinion 
thereon, 1887. But the bearing of this discussion of the profitability of the postal activities 
on the legal issue remains obscure. 


* The last two paragraphs are based on Messenger Companies, File 7. 
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Mr. Hunter replied: “. . . your boys are the servants of a limited company 
and not of the persons whose letters they carry whereas in the case of the 
commissionaires there is no third party interposing between a particular com- 
missionaire and a person who entrusts a letter to him for delivery.” And he 
enclosed with his letter a printed copy of the shorthand notes of Clare v. 
Circular Delivery Company. Early in February, 1888, Mr. King wrote again, 
giving counsel’s opinion “that the boy messengers . . . come within the excep- 
tion to the section in the Post Office Act as being messengers ‘on purpose’. . . .” 
He added that the company did not wish to make a business of letter carrying 
and hinted once again that some arrangement would be welcome: “. . . we 
would gladly fall in with any feasible proposition that might be made by your 
Department.”* Mr. Hunter then sent a memorandum to the Secretary of the 
Post Office: ““Matters have now come to the stage at which it is necessary to 
determine definitely whether the Company called ‘The Boy Messengers 
Limited’ is to be allowed to continue practices which are, as the Postmaster 
General is advised, infringements of his monopoly.” The company was once 
again told to desist. 

But the company was not easily shaken. Its solicitors replied, disputing the 
legal arguments of the Post Office. They compared the Boy Messengers with 
the Circular Delivery Company. “In that case there seems no doubt to any 
reasonable mind that the office of the Company was to all intents and purposes 
an exact copy of an ordinary Post Office.” It was quite different with Boy 
Messengers. 


A, desirous, let us say, of sending a letter to a friend meets one of the Boy Messengers 
in the street; he hands him the letter with instructions to take it to the address. A 
may or may not know of the existence of the Company. The boy does not go near 
the office of the Company with the letter, or leave it there to be sent out with a regu- 
lar delivery, nor does the Company in any way come between the boy and the 
sender, . . . Can it be said that the boy is not a messenger on purpose? . . . The ques- 
tion as to the relation between the boys and the Company and as to whom the profits 
go, or in what way they are dealt with, is, we contend, immaterial. 


But later, after an interview with Mr. Hunter, the solicitors of the company 
returned to Mr. King’s suggestion of an arrangement between the company 
and the Post Office. They proposed that the Post Office should grant the com- 
pany a license to carry on its business in return for a payment of £10 per 
annum. If the Post Office had no power to grant such a license, then in return 
for this payment, the Post Office should agree not to undertake any prosecu- 
tion. 

Mr. Hunter, in a Minute to the Secretary of the Post Office, said that he 
gained the impression that the company did not feel completely sure about the 


* The originals of the letters referred to in this paragraph are not available in the Post 
Office files but are quoted in the Draft Information in Messenger Companies, File 8. 
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legality of its practices. It is indeed clear that the company’s legal defense 
(and the lively street scene with which it illustrated it) covered only part of 
its activities. Mr. Hunter said that he did not think the Postmaster General 
had power tq grant a license. The Postmaster General could carry on a busi- 
ness through agents but could not farm it out as a source of profit. It was in- 
consistent with the Postmaster General’s position to accept money for not 
enforcing the monopoly. It remained his opinion that the company was in- 
fringing the monopoly. And he came back to the possibility that the Post 
Office might itself undertake some such service as that provided by the com- 
pany. 

The services of the Company at the Law Courts, and perhaps elsewhere, are no doubt 
a convenience to the public, and if a way could have been discovered of allowing 
them to carry on their work under the supervision of the Post Office, it would have 
been satisfactory but I am afraid that no such course is possible. It is to be con- 
sidered, however, whether if the Postmaster General interferes with the work of the 
company, so far as regards letters and written messages, some organization should 
not be started by the Post Office itself to supply the want which the Company seems 
to meet. 


The Secretary, in submitting the papers to the Postmaster General, com- 
mented: 


I certainly agree with Mr. Hunter that it would be inconsistent, and I would add, 
unbecoming. for the Department even if it had the power to do so, to accept a money 
consideration for not enforcing the Postmaster General’s monopoly, or for licensing 
any private individual or association to carry on practices, which, if they are legal, 
require no license. 


On the question of the legality of the Company’s practices, he said: 


The Company admits that it would be contrary to law for them to carry a number of 
letters from different senders by means of a single messenger yet they appear to con- 
tend that they may carry the same letters and any number of them, and levy charges 
upon them so long as each letter is sent by a single messenger. I confess that it 
appears to me that this would be a mere evasion of the Act . . . the intention of Parlia- 
ment in conferring the Postmaster General’s monopoly, clearly was that there should 
be no organized system for the legal conveyance of letters within the United Kingdom 
except that of the Post Office. 


And he added that he would shortly be bringing to the Postmaster General’s 
consideration the question of a Post Office Express Letter Service. 

The Company’s solicitors were then informed that the Postmaster General 
was unable to grant a license or to accept money in return for not enforcing 
his rights. Further correspondence took place with the company about the 
scope of its operations. In forwarding this correspondence to the Secretary, 
Mr. Hunter noted that the Post Office Express Letter Service which had been 
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under discussion would only cover to a very limited extent the operations 
carried out by Boy Messengers. He continued: 


It is of course open to consideration whether the Department can in any way take 
the place of the Company . . . but I am inclined to think that so far as concerns 
letters, or messages in letter form, the Company’s operations are inconsistent with 
the postal system which has existed since the Penny Postage Act, and that the public 
must put up with a loss of what may be called a special messenger letter service in 
consideration of the many advantages arising from a Penny Post conducted by the 
Government. 


Preparations were then made to test the legality of the company’s operations 
in the Courts. But the Draft Information in the Post Office files bears the fol- 
lowing comment by the Postmaster General, Mr. H. C. Raikes: “Read. I 
wish no steps to be taken without further instructions from me. HCR. Dec. 
30, 1888.” And there the matter rested.® 


III. ADDITIONAL MESSENGER SERVICES 


But, as it happened, this was not a matter that would rest. In January, 
1890, Boy Messengers wrote to the Post Office (apparently this was the first 
communication since 1888), saying that although it did not admit the illegal- 
ity of its actions, to remove any doubt on the subject, it was proposing to in- 
troduce a Bill in Parliament. In February, the Post Office Solicitor discussed 
the matter with the Postmaster General, who asked him to compare this pro- 
posal with that made by Mr. W. H. Mallock the previous year.® Mr. Mallock 
had proposed “an arrangement for the prompt delivery of notes by an insti- 
tution of the nature of a club for the exclusive use and benefit of its sub- 
scribers.” He had been told that such a scheme would be illegal.?° But before 
Mr. Hunter could prepare his memorandum for the Postmaster General, it 
was learned that Mr. Mallock’s scheme had taken a more tangible form: a 
company, the Court Bureau Limited, had been formed, with Mr. Mallock as 
one of the directors. Its aim was to serve as a general medium of communica- 
tion between “the leisured or more opulent classes.”’" 


® The last seven paragraphs are based on Messenger Companies, File 8. 
* See Messenger Companies, File 9. 
* See Messenger Companies, File 1. 


“It was “an Institution for the richer classes exclusively” and was intended to serve a va- 
riety of purposes. These included the leaving of visiting cards, the writing and distributing 
of invitation cards, the forwarding of urgent notes. Diana’s Diary in the Illustrated Sporting 
and Dramatic (January 24, 1891) noted that it “will save one’s servants no end of running 
about.” The Court Bureau also proposed to issue a weekly Court Directory, to maintain a 
Registry of Servants, to organize house-hunting preliminaries, to book hotel rooms, to sup- 
ply private rooms for telephoning, to order tables at restaurants and seats at theatres, to order 
hansoms and obtain information as to charities. See Messenger Companies, File 2. I presume 
that the M. W. H. Mallock who was a director of the Court Bureau was the author of that 
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Mr. Hunter, in his memorandum, said that Boy Messengers did in fact 
carry letters and that it had practically admitted the illegality of its actions, 
first, by asking for a license, and second, by drafting a Bill which would have 
made it legal. He feared that later, “instead of sending a messenger with every 
letter or circular,” it would “allow the letters left by their customers to accu- 
mulate for a short time and then deliver them on rounds or walks.” The Post 
Office would lose “the most profitable species of business it transacts, viz., the 
conveyance of letters for short distances.” The Court Bureau’s activities were 
similar in character and were clearly illegal. 

Mr. Hunter suggested that both companies be informed of the illegality of 
their activities and that Boy Messengers also be informed that the Postmaster 
General could not assent to a Bill conferring special privileges on a particular 
company. He then went on to consider the general problem. He proposed that 
steps should be taken to provide legally what the companies were doing 
illegally. There were four possibilities: 


(1) The Post Office could organize such a service. It would be necessary to 
obtain legal opinion as to whether, under the existing Acts, the Post Office 
could make special charges for such special services and also whether it could 
vary such charges with the distance the letter was carried. If such charges 
could not legally be made, statutory authority would have to be obtained. 

(2) The Post Office could license the companies to deliver letters in deroga- 
tion of the monopoly. This could not be done under the existing law. 


(3) The companies could be appointed as the Postmaster General’s agents,'* 
using a special stamp (one penny for the Post Office plus the charge of the 
company), or, if charges were made by distance, there could be a scale of 
fees in which the Postmaster General would share. 

(4) The Postmaster General “might make general regulations for the car- 
riage of stamped letters otherwise than by post... .” But the provision forbid- 
ding the collection of letters by private authorities would have to be repealed, 
leaving the Postmaster General free to lay down limits for collections and 
deliveries. 


celebrated book The New Republic or Culture, Faith, and Philosophy in an English Country 
House (1878), and a well-known opponent of Socialism. In his book, A Critical Examination 
of Socialism 79-80 (1908), reference is made to the establishment of the messenger compa- 
nies and to the action of the Post Office. 





“Such an arrangement had just been made with the railways. At the passenger stations 
of those railways which had entered into an agreement with the Post Office, a letter might 
be handed in for immediate transmission by railway. Such letters were to bear the ordinary 
penny postage plus an additional fee of twopence for a special railway stamp. Such letters 
could be sent to a railway station to be called for or to the home of the addressee. In the 
latter case, they would be posted at the passenger station to which they were delivered by 
the railway. See The Post Office, An Historical Summary 33 (1911). 
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The main objection to courses (3) and (4) was that the companies might fail 
to see that the letters were duly stamped.'* 

The Secretary, in submitting this memorandum to the Postmaster General, 
gave it general approval. He concluded: 


Of the several means which Mr. Hunter suggests for giving effect to his second 
recommendation I am in favour of the Department’s organizing a staff of Special 
Messengers for the delivery of urgent letters. In July, 1888, I placed before you a 
scheme for an Express Letter or Special Delivery Service applicable not only to 
London but to the United Kingdom generally. You have this scheme still under 
your consideration.14 


The history of the proposals for an Express Service in Britain has been 
summarised by Mr. F. R. Radice.° A number of suggestions for such a 
service were made in the 1870’s. In 1882, a Post Office Committee approved 
of such a service “but its inauguration was to be postponed until the parcel 
post, then under consideration, had been started.” The parcel post was in fact 
started in 1883 but the proposal for an express service remained in abeyance 
until April, 1888, when a Departmental Committee was appointed to examine 
the question. This Committee put forward detailed proposals. In the subse- 
quent discussion, Mr. Hunter said that additional legislation would be needed 
before the service could be introduced and he expressed the view that such a 
service would be “inconsistent with the principles generally underlying the 
postal service.” The rest of the tale may be told in Mr. Radice’s words: 


The Postmaster General also expressed some fears as to the effect on telegraph 
revenue and asked for this point to be considered further. The outcome was a pitched 
battle between posts and telegraphs. All the heavy artillery used in departmental dis- 
putes was brought into play. Memoranda and counter-memoranda succeeded each 
other, interspersed with minutes to the Postmaster General and conferences. Tele- 
graphs seem to have carried the day, for the last observation on the papers, dated 
September 21, 1888, was followed by the minute: 

P.M.G. 

These papers were found in Mr. 
steps would you wish to be taken now? 





’s (of the Telegraph Branch) drawer—What 


S.A.B. April 26, ’89 
To which the Postmaster General replied that the matter should stand over for a 
time.1¢ 


Mr. H. C. Raikes, the Postmaster General, does indeed appear to have 
been a man who was slow to make up his mind, or, at any rate, to take action. 
Apparently he made no comment on either Mr. Hunter’s memorandum or on 


*8 See Messenger Companies, File 2. 
™ See Messenger Companies, File 2. 
* See F. R. Radice, The Express Service, The Post Office Green Papers no. 35. 
° Td. at 4. 
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the Secretary’s suggestions (these had been submitted to him in April, 1890). 
A month later, Boy Messengers wrote to ask for the views of the Postmaster 
General on its Bill. Mr. Hunter, in putting this request before the Secretary, 
noted: “The matter is really becoming very urgent.” The matter was referred 
to the Postmaster General; but apparently no decision was forthcoming.'* 
Later in May (and also in June), particulars of the Court Bureau’s activities 
were sent to the Postmaster General; I have little doubt that this was done to 
indicate to the Postmaster General that some action should be taken.'® 

Early in June, Mr. King of Boy Messengers called on Mr. Hunter and 
asked for the Post Office view on its draft Bill, which it had submitted to the 
Post Office in January. Mr. Hunter told him that no decision had been 
reached. Mr. King explained that the main purpose of the Bill was to get 
authority for the call system?® but the company thought that it might as well 
take advantage of the opportunity to obtain Parliamentary sanction for the 
messenger system. Mr. Hunter told him that the call system could probably 
be licensed by the Postmaster General. Such a license was needed because this 
arrangement would infringe the telegraph monopoly. This led Mr. King to 
say that under the circumstances it might not be necessary to proceed with the 
Bill. And later, he returned to his earlier proposal for a license which in- 
cluded, among other things, payment of a royalty of 4d. per message. 

But some progress was made in the formulation of Post Office policy. 
Dispatch of the draft letters to Boy Messengers and the Court Bureau, pre- 
pared by Mr. Hunter, was approved by the Postmaster General in the middle 
of June.*° And steps were taken to enlarge the legal powers of the Postmaster 
General. A clause in the following terms was introduced into an Omnibus 
Bill: 


The Postmaster General, with the consent of the Treasury, may either generally or 
in the case of any particular person, authorize—(a) letters or other postal packets 
to be sent, conveyed, and delivered otherwise than by post; if not less payment is 
made for such letters or packets than would be made if they were sent by post, and 
(b) the collection otherwise than by an officer of the Post Office of any letters or 
postal packets, whether to be so sent, or to be sent by post, but the authority shall 
be subject in every case to such regulations, conditions, prohibitions, and restrictions 
as are specified in a warrant of the Treasury made on the representation of the Post- 
master General.?! 


* See Messenger Companies, File 9. 
** See Messenger Companies, File 2. 


* An electrical device connected with the company’s offices was to be installed in the houses 
of subscribers. This device would have four buttons. According to which button was pressed, 
it would be indicated that a cab, a policeman or a messenger was required, or that there was 
a fire. 

* See Messenger Companies, File 10. 


* See Messenger Companies, File 12. 
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The letters notifying the two companies that they were infringing the 
postal monopoly explained that the Post Office did not object to their per- 
forming duties ancillary to letter delivery and said that proposals for placing 
their activities on a legal basis would be entertained. But, lest the companies 
should expect immediate action, it was added that, as the Postmaster General 
had asked Parliament for additional powers, consideration of such proposals 
would have to be postponed for the time being. In the case of Boy Messengers 
it was added that the Postmaster General would not support “a Bill giving 
exceptional privileges to a private trading company.” 

The companies did not meekly defer to the views of the Post Office. The 
Court Bureau argued that its activities were quite legal. The fact that the 
Bureau made a profit (a point mentioned in the Post Office letter) did not 
distinguish it from proprietory clubs. Furthermore, it claimed that no profit 
was made by the Bureau in connection with the collection and delivery of let- 
ters since the charges barely covered costs.** The Boy Messengers continued 
to press for a license to operate the call system. But this the Post Office would 
not do. It argued that the call system would assist the company in carrying 
out an illegal activity. The application could not be considered until the fate 
of the Post Office Bill, pending in Parliament, was known.*4 

The situation was now to be further complicated. Two new groups, both 
associated with American companies, decided that they wished to enter the 
messenger business in Britain. The first was Baron Halkett’s syndicate. It 
approached the Post Office in June, 1890. It was told that the call system and 
letter delivery would both be infringements of the Postmaster General's 
monopolies. Furthermore, it could not be licensed until the Bill before Parlia- 
ment became law.*° The second group formed the District Messenger Service 
and News Company. It proposed to use the call system, to deliver circulars 
and to distribute news. The objects of the company included “Telegraphic 
and Telephonic communication with certain centres.” It asked for a license 
on the same terms as those of the Telephone Companies. These proposals 
caused considerable alarm in the Post Office. Among other things, the Post 
Office feared that the use of the telephone would mean that oral messages 
could be telephoned to the office of the company to be converted into written 
messages and in consequence would compete with the telegraph. In addition, 
the distribution of news would compete with an important part of the tele- 
graph business. Mr. Ernest Spencer, M.P., representing the District Mes- 


*? See Messenger Companies, Files 2 and 10. 


* See Messenger Companies, File 3. The statement of the Court Bureau that its charges 
“barely covered costs” may have been too optimistic. Later information collected by the 
Post Office seemed to suggest that it was losing money on some of its postal business. See 
Messenger Companies, File 4. 

™ See Messenger Companies, Files 10 and 11. 


* See Messenger Companies, File 6. 
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senger Company, tried to reassure the Post Office. He said that the company 
would abandon the delivery of circulars and other work which would compete 
with the Post Office—‘the license might contain stringent provisions for the 
protection of the Department.” It would give up the idea of delivering mes- 
sages received by telephone. It would also abandon news distribution if the 
Post Office would not authorize it. 

The Post Office Solicitor feared that the District Messenger Company 
could not avoid delivering letters. But the alternatives as seen by the Post 
Office were to wait until the fate of its Bill was known or to grant the com- 
pany a license with a stringent clause against the delivery of letters. The 
license was to include a payment to the Post Office of £25 per annum plus 2s. 
6d. for each subscriber. In addition, it was to be illegal for the company to be- 
come a subscriber to the Telephone Company’s system.*® Similar licenses 
would, of course, have to be granted to the other concerns. The Postmaster 
General approved the granting of a license in these terms and letters were 
accordingly sent to all concerned.*? 

The other firms did not show themselves as willing as the District Mes- 
senger Company to agree to these terms. The Boy Messengers was extremely 
wary. It asked for a copy of the draft license. The Post Office was even more 
wary and does not appear to have answered this letter. On being pressed, the 
Post Office said it understood that Boy Messengers was unwilling to accept 
the restrictive clause. Boy Messengers then asked for the draft to see the 
clause. It was told that the draft could not be drawn up until it agreed that 
the license should contain such a clause. Finally, the District Messenger Com- 
pany’s clause was read to it at an interview. This sparring had brought nego- 
tiations to the end of October, 1890. The solicitors of Boy Messengers then 
wrote to say that their client wished to defer a reply.** 

The Halkett syndicate indicated that the terms were prohibitive. At a 
meeting with the Post Office, it suggested that the royalty should be based on 
results, that is, a percentage of either net or gross receipts. It also said that a 
license which would not allow it to carry letters was useless. It argued: “No 
company sincerely wishing to introduce the call system would accept a licence 
on such terms.” The possibility of authorizing the company to act as agent 
for the Postmaster General and various other schemes were discussed at this 
meeting. Later, the Halkett syndicate made an offer of one per cent on gross 
earnings, which was thought to be equivalent to about ten per cent on net 
earnings. It explained that it had thought of charging 1s. per letter, which 
would confine its service to an “emergency, or where rapid delivery was essen- 


* See Messenger Companies, File 24. 


™ See Messenger Companies, Files 5, 10, and 24. No letter was sent to the Court Bureau, 
which had not asked for permission to use the call system. 


* See Messenger Companies, File 11. 
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tial.” To meet the objections of the Post Office, it was prepared to agree that 
letters carried by it should bear the ordinary stamp.*® 

The reluctance of Boy Messengers and the Halkett syndicate to agree to 
the original Post Office proposals was in marked contrast to the attitude of the 
District Messenger Company. This caused the Post Office some anxiety. As 
Mr. Hunter expressed it: 


I cannot say that the proceeding of this company with reference to the delivery of 
letters clearly indicates a bona fide intention of respecting the Postmaster General’s 
privilege. It would rather seem that they are prepared to undertake anything, in 
order to get the license and float the Company. The attitude of the other agencies— 
the Boy Messengers, Ltd. and Baron Halkett’s syndicate seems to be far more frank 
and straightforward. 


But these suspicions were not thought to furnish sufficient grounds for refus- 
ing a license. After a meeting at which “Mr. Spencer was very angry indeed at 
the delay,” a draft license was submitted to the District Messenger Company. 
It was then surprised to discover that its operations were to be restricted to 
the County and City of London. In its reply, it proposed to substitute the 
United Kingdom. But the wording of the license was not the result of an 
oversight by the Post Office; the question was considered when the license 
was drawn up and the restriction to London of the area within which the com- 
pany could operate was quite deliberate. Mr. J. C. Lamb, the Assistant Secre- 
tary, noted: > 


It is out of the question to give the Company a licence for the United Kingdom and 
to allow them to connect offices in various towns . . . if they want a licence for any 
other town they must apply for it specially; but they are not to have a licence to 
connect one town with another. 


And this decision was communicated to the company’s solicitors.*° 

It will have been observed that the situation, as it was developing, was 
bound to be profoundly disturbing to the officials. Letters had been sent 
pointing out the illegality of these messenger services. But this had not led to 
their abandonment and three concerns were carrying out these illegal activi- 
ties. The proposal for a license for the call system with the restrictive clause 
had resulted in long and as yet unfinished negotiations with the different 
companies—negotiations which seemed to be leading to a different solution in 
each case. The reason for this situation was that the actions of the Post Office 
had been based on a series of ad hoc decisions; no general policy had been 
formulated. This seems largely to have been the result of the unwillingness 


* See Messenger Companies, Files 5 and 6. 


* See Messenger Companies, File 25. In the draft license, the company had been allowed 
to connect its offices “telegraphically with each other.” But these offices were to be in London 
only. 
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of Mr. H. C. Raikes, the Postmaster General, to make up his mind on the 
issues. We have seen earlier that attempts were made to force the Postmaster 
General to take decisive action. Similar efforts were made during the negotia- 
tions which have just been recounted. Mr. Hunter, at the beginning of 
August, stated in a memorandum: “I fear that the operations of [these con- 
cerns] are placing the Postmaster General in a position of great difficulty.” 
And he asked for the taking of some definite line of action. The Secretary 
agreed with the Solicitor. When the papers were presented to the Postmaster 
General on August 10th, Mr. Raikes commented: “I cannot take this matter 
up again till after my return.”*! But it is not evident that there was any 
change in policy after Mr. Raikes’ return. It is not therefore surprising that 
in the middle of October, the Secretary submitted “the more recent papers” 
to the Postmaster General, together with a minute which said: ‘The issues 
raised in these papers, which are clearly set forth in the Solicitor’s report of 
the 7th of August,®* are of great importance and are such that should, I think, 
be examined and reported on by a Departmental Committee.” The proposal 
to set up a committee commended itself to the Postmaster General and he gave 
his approval the next day.** 


IV. Tue DEPARTMENTAL COMMITTEE 


The Departmental Committee acted with great promptitude. It was ap- 
pointed on October 18th, 1890. It made a preliminary report on November 
17th, 1890. This started by giving a historical survey of the relations between 
the Post Office and the messenger companies. The events described would be 
familiar to readers of this article. But it does refer to two additional develop- 
ments. The first was that the clause which would have given the Postmaster 
General a free hand in his dealings with the messenger companies had not 
passed into law. The bill of which it had been a part had been withdrawn 
owing to a dispute between the Post Office and the Treasury over a Post 
Office proposal to abolish redirection rates. The second was that the Post 
Office, after investigating the activities of the District Messenger Company, 
had found that it was carrying letters. The Post Office had therefore decided 
not to proceed with the granting of a license. 

The Committee thought it likely that more companies would be established 
in other parts of the country and it regarded it as “a matter of great impor- 
tance that the position of the Postmaster General should be clearly defined.” 
The fact that Boy Messengers had been operating for three years showed that 
it was meeting “a public want” and it would be impossible to deny the mes- 


* See Messenger Companies, File 3. 


* This memorandum was essentially a continuation of his earlier memorandum (see pp. 
19 through 20 of this article) and made no new points of substance. 


* See Messenger Companies, File 12. 
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senger companies the right to operate unless the Post Office undertook the 
business itself. It proposed to examine without delay the question of whether 
the Post Office should enter the messenger service business or should allow 
others to do so “while protecting the Revenue.” But the Committee was 
“strongly of opinion that actions should be taken against the companies with- 
out waiting for this further Report so that the iegal position of the Govern- 
ment may be made quite clear.” It recommended that the Post Office should 
commence legal proceedings against the companies. It also suggested that let- 
ters should be sent to Boy Messengers, the Court Bureau and the District 
Messenger Company informing them of the illegality of their actions and ask- 
ing for proposals which would put them on a legal footing. Following this 
preliminary report, letters along the lines suggested were sent to the three 
companies, but no legal proceedings appear to have been started. 

The Committee issued its final report on December 4th. It first set out the 
response to the letters sent to the messenger companies. The Court Bureau had 
not replied. Boy Messengers had written about a Bill which it proposed to 
introduce which would amend the law relating to the postal monopoly in such 
a way as to allow its business to continue. The District Messenger Company 
offered a royalty of 3d. on every service performed by its messengers (with 
certain minor exceptions). It defended the payment of 3d. (as against the 
ordinary postage of 1d.) on the grounds that the Post Office would be put to 
no expense and that the royalty would represent “pure profit”; furthermore, 
some of the services on which a royalty would be paid would not represent 
infringements of the Postmaster General’s monopoly. 

The Committee considered these proposals. It pointed out that these 
schemes all relied on the honesty of the various companies. But “there are 
more serious dangers to the Revenue from the employment of private Com- 
panies to deliver letters than an occasional loss of postage.” Such services were 


liable to develop into a collection of letters and their delivery on prearranged rounds. 
It would be necessary that the Department should keep a constant watch . . . to see 
that no such development . . . took place, and . . . the Post Office might thus find 
itself in the position of opposing the natural extension of operations which would 
appear to be beneficial to the public. 


There was also the question of the call system. 


But if authority were granted . . . to institute the electric call system and to deliver 
letters in connection with such a system, it would seem to be very difficult to refuse 
the Telephone Companies the right to carry on the same business, or to refuse to De- 
livery Companies a licence to carry on telephonic business. The next step would be 
that the Company, instead of sending a messenger to the subscriber to carry his 
letter, would take down at the exchange the message telephoned, make it up in the 
shape of a letter, and send it out direct to its destination . . . all definite distinction 
between the telegraph business of the Department and the telephone business of the 
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Companies would be in danger of obliteration. It would be extremely difficult for 
the Department to resist any such development . . . without appearing to be in con- 
flict with the public convenience, and the Post Office would be placed in the odious 
light of impeding communications in the interests of a monopoly and in order to 
maintain a vexatious tax. On the other hand, if the Department freely acceded to the 
requests made to it from time to time, and allowed a combination of the telephone 
system with the delivery of letters to come into existence, it would in fact be raising 
competitors throughout the whole field of telegraphy. For, it must be remembered, 
that such a system would not, if successful, be confined to London. It would be ex- 
tended to other large towns, and to communications between town and town by 
means of trunk lines. Thus the whole telegraphic service would be threatened. The 
Postmaster General has not found it easy to deal with Telephone Companies alone. 
Their position as competitors with him . . . is not a satisfactory one. The creation of 
other competitors in postal and telegraphic business would seriously increase the 
difficulties already felt and constitute a formidable danger to the Post Office revenue. 


But while there would be dangers in legalizing the carriage of letters by 
private companies “such a course would be more desirable in the interests of 
the revenue than to allow the delivery of letters without any authority from 
the Government.” Since it was opposed to private letter carriers “steps should 
be taken to prevent further infringements of the law.” But the Committee 
thought that this could not be done “especially after the lapse of time that 
occurred since the Boy Messengers, Limited, first commenced to deliver let- 
ters, without an endeavour on the part of the Department to afford the public 
those advantages which it is forbidding others to afford.” There follows a 
passage which a modern Civil Servant would not find it necessary to write. 


The Committee is sensible of the reluctance of the Government to increase the large 
number of employees in the service of the Post Office, and to enter on new fields of 
business, and, were the proposals of the several companies less intimately connected 
with the maintenance of the Postmaster General’s monopolies, the Committee would 
not have recommended any endeavour to supersede private enterprise by a Govern- 
ment Service. But . . . they consider it vital to the interests of the revenue, that 
the Postmaster General should retain in his own hands the whole letter service of 
the country, and should resist further inroads on the telegraph service, and they 
are therefore driven to the conclusion that, if a branch of the letter service which 
has not yet been organised is called for by the public, the Department should not 
shrink from meeting the public needs. 


And it approved a scheme for a Post Office Boy Messenger Service. What 
it proposed was that there should be “a few additional telegraph boys at the 
leading postal centres for the carriage of individual letters and parcels handed 
in by the senders, direct from the post office to the place of address.” The 
service, in the first instance, was only to be introduced in the London Postal 
Area and the boys would be available only in certain offices. The fee for this 
service would consist of the ordinary postage plus a supplementary charge 
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based on the distance travelled. If there was an answer, there would be an 
additional charge. The Committee considered that this service would “bring 
in a considerable profit to the Department, inasmuch as the service would be 
conducted entirely by boys payable on the scale of 7s. to 11s. a week.” 

It will be remembered that the earlier proposal for an Express Letter service 
had run into Departmental objections. The Committee considered how far 
they applied to its scheme. An objection to the earlier proposal had been that 
it would take business from the Telegraph Service. The Committee agreed 
that this would happen with its scheme. “For distances not exceeding a mile 
the boy messenger letter will be cheaper than a telegram, while the time occu- 
pied in delivery would not greatly vary.” For greater distances the charge 
would be the same as the minimum charge for a telegram while the time taken 
would probably be longer. 


It would only therefore be for distances not exceeding a mile that there would be any 
serious competition between the two systems. Within that distance, in some cases, a 
boy messenger letter would probably take the place of a telegram. In this case the 
Department would receive 3d instead of 6d; but, on the other hand, the cost of the 
service would be much less and the net profit to the Department would probably be 
greater. 


Consequently, the Committee did not view this development “with apprehen- 
sion.” It noted: 


The boy-messenger system, it is to be remembered, is to be worked by boys, while 
the telegraph system is worked mainly by adults. If some slight check were put upon 
the development of the London Telegraph Service, and a few boys substituted for a 
certain number of adult telegraph operators, the result would be satisfactory to the 
Department rather than otherwise. 


An objection to the earlier proposal had been that it would violate “the 
principle of uniform postage.” The Committee thought that its scheme would 
not violate this principle and that it would be legal. It considered that 


for a very special service . . . a special scale of fees may be charged. The letters . .. 
will never enter the ordinary mails and there will therefore be no multiplicity of 
charges for letters sent by such mails. Moreover, the letters will bear the ordinary 
postage. 


It did not think that the new service would lead to a deterioration of the 
ordinary postal service, an argument which had been brought against the 
earlier scheme. 


While . . . in the case of the institution of an Express Letter Service the answer might 
have been made to any demand for a new delivery or an expedited service, that a 
letter might be expressed, the right to send a letter by special messenger through out 
its course could hardly be pleaded as an excuse for not maintaining the ordinary 
mail service at the highest point of efficiency. The proposed Boy-Messenger Service 
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is more analogous to the Telegraph Service than to the Postal Service, and it has 
never been urged that the Postal Service has suffered in efficiency or been impeded 
in development by the co-existence of the Telegraph Service. 


The Committee noted that the Post Office would not be offering the same 
service as the present companies. The letter would have to be taken to the 
Post Office and would not be “fetched from the house of the sender by a mes- 
senger summoned by a call bell.” It doubted whether the call system “would 
justify the capital expenditure involved.” Call bells could, however, be in- 
stalled if the subscriber was “prepared to pay for the facility.” It might be 
more convenient to connect the Post Offices concerned with the Telephone 
Exchanges, so that people with a telephone could call up the Post Office mes- 
sengers. But these were 


questions which it is not now necessary to discuss. Present demands will be sufficiently 
met by the institution of a special delivery system, such as that suggested, and the 
Postmaster-General would be justified by such a step in prohibiting any further 
delivery of letters by any private agency. 


The report of the Committee was approved by the Postmaster General on 
December 28th, 1890, 


subject only to (1) the completion of the necessary arrangements for establishing the 
new delivery system (including the assent of the Treasury if required) before any 
legal proceedings are commenced, and (2) the immediate elaboration of a system for 
connecting the Telephone Exchanges in towns where the Dept. has them with the 
P.O.’s whence this delivery is to be made.34 


V. THE AFTERMATH OF THE COMMITTEE’s REPORT 


The consent of the Treasury was necessary if the Post Office was to set up 
its new messenger service. Accordingly, a letter was drafted and, after ap- 
proval by the Postmaster General, was despatched to the Treasury on January 
23rd, 1891. This letter, after recounting the history of the messenger com- 
panies and of their relations with the Post Office, stated that the Post Office 
had decided to take legal proceedings but that it was unwilling to do this until 
it was able to start a service of its own; and for this the agreement of the 
Treasury was needed.*® 

While these preliminaries to the establishment of the new service were being 
undertaken, the messenger companies did not remain inactive. Boy Messen- 
gers had completed the drafting of its bill. This, as the Post Office Solicitor 
pointed out, would give Boy Messengers the power to enter the postal busi- 
ness, to operate the call system and to employ telephonic communication in 
its business. The alarm which this bill caused was not confined to the Post 


“ The whole of this section is based on Messenger Companies, Files 12 and 14. 


* See Messenger Companies, File 28. 
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Office. The National Telephone Company was disturbed by this proposal. It 
pointed out that the bill would have the effect of allowing Boy Messengers 
to operate a telephone exchange, which it was only allowed to do “for a term 
of years and on paying to the Postmaster General a very heavy annual roy- 
alty.” The National Telephone Company indicated that it would oppose the 
bill and it hoped that the Post Office would do the same.** The Post Office 
wrote to the Boy Messengers pointing out that it could not support a bill 
promoted in the interests of one particular company. Boy Messengers then 
offered to alter its bill to extend its privileges to all messenger companies, thus 
removing this objectionable feature. It is hardly surprising that this proposal 
was not welcomed by the Post Office. It replied that if there were to be a 
public bill, this should “obviously be introduced by the Government.’’?* 

While Boy Messengers was attempting to clarify the legal position, the 
District Messenger Company, apparently untroubled by legal doubts, extended 
the scope of its operations and began to install the call system. Later, it ex- 
plained that, as it had heard nothing from the Post Office after making its 
proposal in November, 1890, “[they] considered themselves justified in pur- 
suing their operations. . . .” But the fact that the District Messenger Com- 
pany was able to use the call system without any intervention by the Post 
Office caused considerable resentment among those who were complying with 
the wishes of the Post Office. Baron Halkett complained bitterly about what 
was happening. The National Telephone Company pointed out that the Dis- 
trict Messenger Company was freely carrying out operations which, in its own 
case, had been held to be an infringement of the Postmaster General’s tele- 
graph monopoly. Boy Messengers was concerned about the competitive ad- 
vantages which the District Messenger Company was enjoying as a result of 
its illegal activities. At one stage, the Post Office Solicitor suggested to the 
Postmaster General that since the District Messenger Company was acting 
in such an aggressive manner, legal proceedings should be started against it 
without delay; but the Postmaster General was adamant that no proceedings 
should be started until the Treasury had agreed to the introduction of the 
new service.** 

But while Mr. Hunter was impatiently waiting to start legal proceedings 
against both Boy Messengers and the District Messenger Company, there was 
a new development which must have come as a severe shock. Boy Messengers 
announced that it proposed to bring legal proceedings against the District 
Messenger Company. Mr. Hunter commented: 

I think that any agent of the Boy Messengers, Ltd. may take proceedings as a 
Common Informer. . . . It will obviously be very inconvenient that proceedings in 
assertion of the Postmaster General’s rights should be taken by a private agency. ... 


* See Messenger Companies, File 25. ** See Messenger Companies, File 16. 


** See Messenger Companies, Files 15, 16, and 29. 
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It may be that the District Messenger Company will retort upon the Boy Messengers 
by taking proceedings against them for the delivery of letters. Thus, important ques- 
tions affecting the Postmaster General’s privileges may be decided in his absence, 
and upon evidence and arguments which would not commend themselves to his judg- 
ment. It may be thought well to bring this new phase of the question to the notice of 
the Treasury.°® 


On March 2, 1891, a letter was sent to the Treasury pointing out the 
urgency of the situation. The reply, written the next day by the Financial 
Secretary on beha’f of the Lords Commissioners of Her Majesty’s Treasury, 
has a timeless quality: 


My Lords concur with you in opinion that it is in the first place essential to the 
protection of the Post Office Revenue, at once to put a stop to the further develop- 
ment of the system of private delivery of letters by the Companies. The further 
question whether it is necessary that the Post Office should themselves establish a 
system of express delivery of letters to take the place of that provided by the Com- 
panies, as well as the question of how to deal with the electric call system, will require 
further consideration, and my Lords will address to you a further communication 
upon the subject, but the measures to be taken for restraining the infringement of 
your monopoly appear to be urgent and to admit of no delay. 


This letter bears in the margin two exclamation marks evidently made by 
some infuriated official in the Post Office. The Postmaster General replied 
that he was not willing to take any legal action until the Treasury had 
granted him authority to set up a Post Office Messenger Service. And he 
added the following sentence, which, in the circumstances, must be considered 
very mildly worded: “I venture to point out to Your Lordships that it was 
not the question of taking legal proceedings upon which I requested your 
early decision, but that of the establishment of an alternative service such as 
i have proposed.’’#° 

In the meantime, Boy Messengers went forward with its preparations for a 
legal action against the District Messenger Company. On March 7th, it sent 
a letter to the Post Office which, after summarizing the dispute, went on as 
follows: 


We... feel bound to ask you to tell us definitely by Wednesday next [one week 
later] whether you have determined to allow the Call System to be carried on in- 
dependently of a licence or Parliamentary powers. If not, the only course open to 
this Company is to obtain a decision of the matter by the judicial authority and we 
must without further delay either move for a mandamus calling upon you to show 
cause why you do not take proceedings under the Telegraph Acts, if you have the 
power to do so, or take such other legal action as will raise the point. It is manifestly 
idle for us to proceed with our Parliamentary Bill if it is unnecessary. 


* See Messenger Companies, File 16. 
“See Messenger Companies, File 28. 
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This aroused the Postmaster General. He instructed that a copy of this letter 
should be sent to the Treasury together with a note to the Chancellor of the 
Exchequer “to be signed by me calling his personal attention to the urgency 
of the situation produced by the delay of the Treasury.” This note was sent 
on March 10th. On the same day, a letter was sent to Boy Messengers which 
said, among other things and perhaps imprudently, that the Postmaster Gen- 
eral could not admit the accuracy of its account of the events. The next day, 
March 11th, Boy Messengers wrote to say that it failed to see how its sum- 
mary could be inaccurate as it was, in the main, a recital from actual cor- 
respondence. And it concluded: “The correspondence will now be published.” 
A short reference to the correspondence appeared in The Times of March 12th 
while the full text of the main letters was published in The Financial Times 
of March 13th. It is not clear from the files how the Treasury communicated 
with the Post Office, but we do know that by March 12th, authority had been 
received to established a Post Office Messenger Service. The Postmaster Gen- 
eral immediately gave instructions for legal proceedings to be taken against 
Boy Messengers and the District Messenger Company. Letters were accord- 
ingly sent to these companies telling them that, in default of assurances that 
their illegal practices would be stopped, legal action would be taken. These 
letters were referred to in The Times of March 14th. In the same issue, it was 
announced that the Post Office proposed to start a messenger service of its 
own.*! 


VI. THe PropLeM RESOLVED 


As might be expected, the news that the services of the messenger com- 
panies were to be suppressed and that, in their place, the Post Office was to 
substitute one of its own, caused a public controversy. There was vigorous 
discussion of the subject :n the Press, both in correspondence and editorials, 
and questions were asked in Parliament. 

Comment in the Press was, on the whole, hostile to the Post Office and 
correspondents enjoyed themselves in describing “the machinations of a red- 
tape-entangled, slow-moving, competition-fearing, monopoly-enjoying, thick- 
skinned Government department”; or they found it “highly entertaining to 
see this sluggish and somnolent department thus goaded by private competi- 
tion into clumsy and reluctant imitation’; or they explained that “the role 
of an official . . . is (1) to do nothing (2) to prevent anyone else from doing 
anything (3) to invent reasons for (1) and (2).”** Much of the criticism was 
directed against the Postmaster General, Mr. Raikes. One example will suffice. 


“ See Messenger Companies, Files 16 and 30. For an account of the new Post Office service 
and its subseouent history, see Radice, op. cit. supra note 15. 


“ The letters from which these extracts are taken will be found in The Times of March 
21st, and }darch 27th, 1891. 
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The Postmaster General has it in his power to be the most popular administrator 
in the land. He is the only Minister whose department touches every citizen; he has 
always a surplus, and he has all the experience and all the brains of the Post Offices 
of the world from which to select boons with which to minister to the comfort and 
contentment of the public. He is the greatest representative of State Socialism in 
the land; and just now, when the tide is running so strongly in the Socialist direction, 
he can always be sure of the interested attention of the whole public. Yet Mr. Raikes, 
the present Postmaster General, has so contrived to muff all his chances that he is 
the most unpopular member of the Administration. He originates nothing, he spoils 
everything. He vetoes penny postage to the Colonies, stands in the way of all re- 
forms, and last month he crowned the edifice of his blundering by suppressing the 
Boy Messengers . . . If he persists in this course, he will probably have to disappear, 
to the immense advantage of the Cabinet. Not even the most perverse ill-luck could 
give Lord Salisbury a worse Postmaster General than Mr. Raikes.*% 


As was perhaps to be expected, an attempt was made to draw out the 
Socialists. One correspondent, after pointing out that the debate had assumed 
an aspect very pleasing to those who believed in individualism, went on to say 
that there was 


one thing still lacking to complete our happiness. We should like to hear the voice 
of some of our Socialist friends, calling attention to the latest triumph of collectivism, 
and pointing out how good and pleasant a thing it is that the State should take posses- 
sion of the instruments of production and work them in the public interest. Mr. Wil- 
liam Morris is, I regret to believe, too unwell to attend to the question; but I would 
appeal to my friends, Mr. John Burns and Mr. Sidney Webb, or failing them, to 
Messrs. Hyndman, Champion, and Cunninghame Graham, not to let slip the occa- 


sion, but to seize forthwith on so appropriate and timely a text for their eloquent 
sermons. 


The invitation was repeated in a Times leader. But no Socialist appears to 
have responded. As far as I can discover no Fabian took part in the debate. 
In the case of Sidney Webb, we know that he had an aversion to writing let- 
ters to The Times.** But a defense of Post Office policy would not have been 
beyond the powers of that inveterate Times correspondent, George Bernard 
Shaw. He could have drawn on his experience in the Way Leave Department 
of the Edison Telephone Company and it is to be regretted he failed to inter- 
vene. 

In Parliament, the action of the Post Office encountered strong disapproval, 
even among supporters of the Conservative Government. In part, this appears 
to have been due to the activities of the messenger companies. Neither com- 
pany had neglected to secure connections which might have some Parliamen- 


“ See III The Review of Reviews 329-30 (1891). 


“See Mr. Edward R. Pease’s remark on this subject in The Webbs and Their Work 25 
(M. Cole ed. 1949). 
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tary influence, Mr. Richard King had at first been sole managing director of 
Boy Messengers but shortly after the establishment of the company, the Hon. 
Patrick Bowes-Lyon, brother of the Earl of Strathmore and a Conservative 
candidate for Parliament, had become, with Mr. King, a joint managing di- 
rector. We have seen that the District Messenger Company had used Mr. 
Spencer, a member of Parliament, as its representative in its dealings with 
the Post Office, and no doubt he had some influence on the views of his fellow 
members. But whatever the cause may have been, it was soon to become 
evident that this Parliamentary opposition was extremely powerful.*® 

But Mr. Raikes was not dismayed. His attitude is described in the biog- 
raphy written by his son, Henry St. John Raikes. 


In spite of the attacks levelled at him in the press, and in Parliament, Mr. Raikes 
pursued his course with his wonted calm. It was his duty to bring his opponents to 
their knees, and this he was determined to do. The supremacy of the Post Office 
once vindicated, he would have granted such terms as might have been approved 
of by the government. 


But, he continues, while Mr. Raikes “retained his self-possession, the pres- 
sures brought to bear in other quarters was gradually taking effect.” On 
March 21st, Mr. Raikes received a letter from Mr. W. H. Smith, the first lord 
of the Treasury, in which he suggested that Mr. Raikes should attend a 
conference with Mr. Goschen, the Chancellor of the Exchequer, Mr. Jackson, 
the Financial Secretary of the Treasury, and himself, to agree on policy. It 
is not clear that this conference ever took place. On March 22nd, Mr. Smith 
wrote to say that “Mr. Goschen was inclined to come to terms with the com- 
panies” while on March 25th, he wrote that the Cabinet had decided “whether 
the law is declared to be on your side or not, to come to terms with the 
companies, which will allow of the continuance of their business, while the 
postal revenue, as such, will be protected.” 

In the meantime, preparations went forward for bringing the case before 
the Courts. But on March 26th, Mr. Smith wrote another letter in which he 
said: “Will you allow me to suggest to you to consider whether it might be 
advisable to come to terms with the Messenger Companies before the law is 
declared—if it is to be declared?” His son tells us that Mr. Raikes 


could hardly believe his eyes; but it soon dawned upon him that the government 
proposed to yield to the pressure put upon them. Needless to say, he demurred 
strongly to this course being adopted. . . . But the government had at last made up 
their minds, and Mr. Raikes was informed that a settlement must be arranged.*® 


“For Parliamentary discussion of this question, see 351 Hansard, Parliamentary Debates 
for March 17th, cols. 1229-31, March 19th, cols. 1427-29, March 23rd, cols. 1655-57, cols. 
1667-68, and cols. 1750-55 (1891). 


“ The last two paragraphs are based on Henry St. John Raikes, The Life and Letters of 
Henry Cecil Raikes 383-89 (1898). 
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The case came before the Divisional Court on April 7th, but it was allowed 
to stand over pending negotiations between the companies and the Post Office. 
The Companies had apparently already indicated that they would submit to 
an injunction (that is, would agree not to transmit telegrams, collect or con- 
vey letters, etc., except in accordance with the Postmaster General’s direc- 
tions), provided that they were granted a license.*? The negotiations for the 
license appear to have gone smoothly, or at any rate speedily; and on April 
14th, when the case came before the Court, the Government’s legal represent- 
atives were able to announce that the companies had agreed to submit to an 
injunction, to pay the costs of the suit and to operate in future in conformity 
with an arrangement which they had made with the Post Office. 

The main terms of the agreement were as follows: 


. A license was to be granted for the electric call system in London, but such sys- 
tem was not to include telephones. 

. The license would be for 12 years. 

. Each company would pay a royalty of £25 plus 2s. 6d. per instrument each year. 

. The ordinary 1d. rate of postage would be paid to the Post Office for each letter 
carried by the companies. 
A messenger could carry a number of letters if they were handed to him by the 
same sender, but the number of such letters was not to exceed six. 

. The companies were not to make a collection of letters. 
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In the case of Boy Messengers, there was an additional provision requiring it 
to withdraw its private bill.*® 

Thus the companies, as a result of political pressure, were able to continue 
their business on terms which, although restrictive, the Post Office had 
earlier been unwilling to concede.*® 


VII. THe SuBSEQUENT HISTORY OF THE MESSENGER COMPANIES 


The officials of the Post Office must have been badly shaken by the turn 
of events. And very little time was to elapse before their worst forebodings 


“ See an undated letter from Mr. Ernest Spencer, M.P., to the Postmaster General in Mes- 
senger Companies, File 32. 

“See Messenger Companies, Files 19 and 32 and the Postmaster General’s statement re- 
ported in 352 Hansard, Parliamentary Debates for April 16, co's. 682-83 (1891). Details of 
the agreement and additional information on the negotiations which led up to the agreement 
will be found in the District Messenger Company’s Licence File (1) Correspondence and 
Memoranda, 1891, now in the possession of Theatre Tickets and Messengers, Ltd. 


“The Court Bureau was not involved in these proceedings. Apparently its business had 
not been a success and it had ceased to operate. The Halkett syndicate was informed of the 
result of the negotiations but, as is not surprising in view of its previous attitude, appears 
to have taken no further interest in establishing a messenger company in Great Britain. It is 
indicative of the grudging nature of the concession made by the Postmaster General that 
when an official suggested that the Halkett syndicate be told that the Post Office was willing 
to grant it a license on the same terms as that of the other companies, Mr. Raikes replied 
that its solicitors should be “informed of what has taken place. But I should leave it to their 
Clients to take the initiative in any further proceedings.” See Messenger Companies, File 6. 
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were to be confirmed. In May, 1891, Mr. King applied for permission to start 
a messenger service in the North of England. He was told that the licenses 
granted confined the companies to London. He replied that he wished to start 
a new company to undertake this service. But the Post Office was not to be 
so easily outmaneuvered. It explained to Mr. King that he would not be right 
in assuming that the Postmaster General would grant him a license and that 
“it is apparent that the Postmaster General could not grant to you or another 
as representing another company, the permission he denied to your own com- 
pany, the Boy Messengers.” 

But the officials were much less confident than the tone of this reply might 
indicate. The note sent to the Postmaster General by the Financial Secretary 
of the Post Office concerning the reply to be made to Mr. King reads in part 
as follows: 


If Mr. King is refused he will open his Parliamentary and newsmaper batteries, 
raise the cry of monopoly, resort to all the old weapons of clamour and again en- 
deavour to force the Government to give way. It is true that we might say that we 
gave way to the London Companies because they occupied the ground and started 
the business, whereas this Coy has yet no existence, but the Public will not care 
for this and I cannot help fearing that sooner or later you will be forced to give per- 
mission in the provinces. In the meantime, however, I think that the proposed reply 
herewith might be sent to Mr. King. 


(The substance of this reply has, of course, been given in the previous para- 
graph.) 

It seems to have been thought necessary to warn the Treasury about this 
new danger, which must have appeared more threatening when the Post Office 
received an application for permission to open a messenger service in Bir- 
mingham. A memorandum was drawn up for dispatch to the Treasury setting 
out the Post Office objections to the establishment of such new companies; 
essentially the same arguments as those which had led it to oppose the opera- 
tions of the original messenger companies. In the meantime, the gentleman 
from Birmingham was sent a reply similar to that given to Mr. King. And so 
was the District Messenger Company when later it applied for permission to 
start provincial messenger services. 

It was at this critical stage, in which a threat to the postal monopoly 
seemed to be developing throughout the country, that Mr. Raikes, the Post- 
master General, who was but fifty-three years of age, died. According to the 
Dictionary of National Biography, “[t]he real cause of death was over- 
pressure and worry of official duties.” The officials of the Post Office must 
have thought that the forces of heaven were arrayed against them. For the 
new Postmaster General, Sir James Ferguson, mindful no doubt of the fate 
which had overtaken his predecessor, soon showed himself an opponent of the 
existing policy. His first comment on the files is as follows: 
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It appears to me that this memo proceeds on lines which I am not prepared, as at 
present advised, to adopt. In the first place, it refers to places in which a telephone 
system has been established and in which therefore it is not desirable to admit 
licensed Companies to operate. That position is now set aside by the resolution of 
H.M.G. which we are going to act upon. But I am also not disposed to carry on the 
Post Office boy messenger system in competition with and in the hope of supplanting 
the private enterprise. The Post Office system may be advantageously worked as part 
of the postal and telegraphic machinery for express delivery etc.; but we do not 
undertake many of the functions of the Company and I do not see why other cities 
and towns are to be excluded from participation in its benefits. Such an attempt 
would be shortlived and would inevitably result in another surrender. If then this 
memo went to the Treasury, I am disposed to reconsider it and substitute another, 
intimating that I am prepared to admit the extension of the Boy Messenger system 
to other towns when responsible firms or companies are prepared to undertake it. 


The new Postmaster General was now handled with great skill by Sir Arthur 
Blackwood, the Secretary of the Post Office. He sent Sir James Ferguson a 
minute in which he said that, before writing to the Treasury, the new Post- 
master General would probably wish to be informed about the relations be- 
tween the Post Office and the messenger companies. The history of the legal 
action was set out. It was explained that negotiations were still proceeding 
with the messenger companies, that a recent change in the law made it neces- 
sary to amend the arrangement in certain respects®® and that “some little time 
will still elapse before the arrangement with the companies is embodied in 
legal documents of a formal and permanent character.” Until such documents 
were completed, the new Postmaster General would receive no accounts of 
royalties “and you are without information on many points of importance.” 
This information “would have an important bearing upon the expediency in 
the interests of the Public and of the Department of authorizing the establish- 
ment of similar undertakings in the Provinces.” The Secretary pointed out 
that as the Postmaster General would wish to put before the Treasury the 
results of the action in London, and possibly some particulars of the Post 
Office service, he would perhaps wish to delay communicating with the Treas- 
ury. He added: “I may add that for the present at least the desire to extend 
the Electric Call and Boy Messenger System to the Provinces seems to be 
in abeyance no further application having been received on the subject.” 

The Postmaster General’s note on this minute shows a certain irritation. It 
stated: “When I saw the papers below I had not become aware that the 
revision of the Licenses to the London Companies was under consideration, 
and I am sorry I had not.” He added that it would be desirable to have the 
accounts referred to and he indicated, somewhat pointedly, that he did not 
wish any step to be taken without consultation with him. He concluded: 


® The amendment referred to on page 21 had now been passed into law. 
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“ 


. .. I am not disposed to meet an agitation for the extension of the Boy 
Messenger system without having had a free hand in regard to it.” It was 
explained to the Postmaster General that the revision of the terms was a 
purely legal question and that its only bearing on the granting of licenses in 
the provinces was that there would be a delay before the agreement with the 
London Companies was put into its final form. The Postmaster General re- 
iterated that no fresh notification of policy should be made without his being 
consulted. A final note by the Secretary dated November 11th, 1891, includes 
the following: “I have seen the P.M.G. . . . Nothing definite passed on the 
question of granting licenses in the Provinces, but I understand it now remains 
in abeyance until the London arrangements are completed.’*! 

Although it could not have been realized at the time, a victory had been 
won and the threat of provincial competition had been averted. Unexpected 
difficulties emerged in settling the terms of the agreement between the Post 
Office and the messenger companies and it was not until eight years, and two 
Postmaster Generals, later that the legal documents were finally handed over. 
By that time interest in the establishment of provincial messenger companies 
had evaporated. 

The negotiations between the companies and the Post Office at first turned 
on a number of detailed points: the definition of a letter, charges for boxes in 
the Inns of Court, the charge for extra boxes in hotels (and later the definition 
of a hotel), the problems connected with the hire of boys for long periods, 
and so on.®* The negotiations were complicated by the liquidation of the old 
Boy Messengers Company and its re-formation as the Boy Messengers and 
Electric Call Company and by the change in the law relating to the Postmaster 
General’s powers. Sir James Ferguson must have caused the officials some 
anxiety at one stage when he questioned the need to restrict the number of 
letters which a messenger could carry to six. But it was explained to him that 
this restriction was in the original agreement and that neither of the com- 
panies had proposed any amendment to it. The officials omitted to say that 
the failure of the companies to make such a suggestion could only have been 
due to their belief that the Post Office was unwilling to grant such a conces- 
sion.** 

The documents were finally completed and signed by July, 1892. But this 
was by no means the end of the story. Relations between the Post Office and 
the companies were embittered by the companies’ failure to pay royalties on 
the due date (although threats usually produced some payment on account) 


= The whole of this section to this point is based on Messenger Companies, File 20, except 
that the application by the District Messenger Company for permission to start provincial 
services is to be found in Messenger Companies, File 35. 


"3? See Messenger Companies, Files 22, 23, 35, and 36. 


5 See Messenger Companies, File 35. 
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and by the view held in the Post Office that the statements furnished by the 
companies were not trustworthy. At one point they were described as “‘worth- 
less”;°* at another as “inaccurate if not deliberately misleading.”®® But our 
main concern will be with the efforts of the District Messenger Company 
(which amalgamated with Boy Messengers in July, 1893) to secure a re- 
vision of the agreement. 

Early in 1893, the company issued a statement in which it proposed the 
reduction, or abolition, of the royalties on letters and call boxes, remission 
of royalties then due, a simpler method of rendering accounts and relaxation 
of the terms to allow it to distribute circulars. In place of the penny tax per 
letter, it proposed a payment of five per cent of its profits. It was admitted 
that the company had agreed to the original terms but it explained: “the 
company’s existence was threatened, and we were compelled to accept terms 
which we then knew were very hard, but there was nothing else left to do and 
after nearly three year’s working, we find them to be altogether unreason- 
able.”°¢ 

These proposals were referred to the Standing Committee of the Express 
Delivery Service of the Post Office. This Committee starts its report by ex- 
plaining that the payment of a penny is imposed to protect the postal monop- 
oly. It was “an indulgence to the Companies that they are permitted to carry 
letters at all.” The District Messenger Company had argued that it should 
only recompense the Post Office for the loss of profit resulting from its op- 
erations (this it estimated at a half-penny per letter). To this the Committee 
replied that ii was impossible to say what profit is made on short-distance 
letters but that the 


uniform postage system is based upon the principle that the loss incurred by the 
Department in carrying letters for long distances, and by expensive railway, steamer, 
and cart services, should be balanced by the profit made upon the carriage of short- 
distance letters. The Companies’ operations affect these short distance letters only, 
and thereby strike at the most important source of profit which the Post Office 
possesses. .. . The Department is, therefore, bound to impose a charge which, with- 
out any question, will prevent loss from the carriage of letters by the Companies and 
their diversions from the Post Office. 


The proposal that the Post Office should take a five percent share in the 
profits was dismissed out of hand. It was ‘“‘a suggestion which cannot for a 
moment be entertained.” A comment made shortly afterwards by a member 
of the committee described this proposal as an “impertinence,” which perhaps 
it was in view of the fact that the company at that time was making no profit. 


“See Messenger Companies, File 41. 
® See Messenger Companies, File 45. 


” See the District Messenger Companies Licence File (2) Agreements, Licences, etc., now 
in the possession of Theatre Tickets and Messengers, Ltd., and Messenger Companies, File 40. 
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The proposal that the royalty on call boxes should be ten percent of the 
gross rental charge was rejected because the company sometimes found it in 
its interest to install the call boxes free in order to increase the letter business, 
The request that past royalties be remitted as they had proved to be “out of 
proportion to the results obtained” did not move the Committee. It comments: 


If the meaning is, that their profits are not so large as expected, this is scarcely a 
matter with which the Postmaster General is concerned. The Companies have agreed 
to pay the royalties . . . and if they have not done as large a business as to secure a 
profit, that would seem to show that their services are not so important to the 
public as they imagined. 


Regarding the Company’s request to be allowed to deliver circulars, the com- 
mittee points out that the companies 


were not established to deliver circulars. Their claim to exceptional treatment was 
urged on the ground that persons required individual letters to be delivered with a 
speed which the Post Office could not attain. 


The delivery of circulars “carried within short distances and posted in large 
batches” was profitable to the Post Office and if the messenger companies 
were granted “exceptional privileges,” other firms which not infrequently 
send out batches of circulars might demand them. 

The company had argued that it supplied “a necessity of everyday life in 
London, and should be regarded as servants of the public who are to be 
encouraged and not impeded by undue taxation.” This argument, said the 
committee, “goes to the existence of the Postmaster General’s monopoly. So 
long as that monopoly exists, it must be protected, and any enterprise which 
conflicts with the monopoly must be either altogether put down, or allowed 
to exist on such conditions as sufficiently safe guard the interests of the public 
revenue.” It admits that, on occasion, private enterprise might be able to 
undertake the postal service more cheaply than the Post Office but 


Parliament has determined that on the whole it is for the public benefit that the 
carriage of letters should be the subject of a State monopoly, and that decision must 
be accepted with the occasional disadvantages, as well as the continual and large ad- 
vantages which flow from it.57 


The committee’s report amounted to a complete rejection of the company’s 
plea. But the company evidently continued to exert political pressure and 
the Post Office committee was apparently asked to reconsider the question. 
In the meantime, the company had altered its proposal to make the royalty 
five percent not of the met but of the gross receipts. But this did not commend 
itself to the committee. A large part of the business of the companies did not 
involve any derogation of the postal monopoly and it was thought that to 


* The last three paragraphs are based on Messenger Companies, File 38. 
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accept such a basis for calculating the royalty would put the Post Office in 
an indefensible position. The argument that the company should only make 
a payment equal to the profit made by the Post Office on short-distance let- 
ters was reconsidered but led to a new reason why it should not be accepted. 
The committee points out that it would be represented by people 


who were advocating postal changes, that the amount so fixed represented the profit 
made upon a London letter. It is obviously impossible to say what profit is made on 
any particular letter in London, and it would be inexpedient to give any pretext for 
the quotation of any sum as representing such profit. 


It would be less objectionable to allow the Company a percentage on the 
gross postage paid by it to the Post Office, if such a concession could be con- 
fined to the Company. “But Railway Companies and certain Tramway Com- 
panies now carry single letters, under authority from the Postmaster Gen- 
eral,” and the concession would also have to be given to them. In general, the 
committee reaffirmed its previous position. But it agreed that one concession 
could be made. It decided that the telegraph revenue would be sufficiently 
protected, if the charge for a call box was reduced to 1s. per annum. 

A request from the Postmaster General resulted in an investigation into 
the finances of the District Messenger Company. This disclosed that the 
company had not been financially successful and the note accompanying the 
report when it was sent to the Postmaster General included the following: “I 
think it is a serious question whether you will be disposed to grant any con- 
cessions which might be construed into an attempt to bolster up this shaky 
concern.” The Postmaster General, then Arnold Morley, agreed that, in the 
circumstances, he was not justified in granting any concession. And, after 
consultation with the Treasury, the company was told of the Postmaster 
General’s decision.** 

But the District Messenger Company was not deterred. In March, 1894, 
the company approached the Treasury and there was a subsequent meeting 
of Post Office and Treasury officials to agree on policy. The company had 
evidently represented to the Treasury that its financial difficulties were large- 
ly a consequence of the royalty payments made to the Post Office. The Post 
Office representative said that, even accepting the company’s figures, the 
deficit for 23 months was about £16,000 whereas the Post Office royalties 
were not much more than £3,000. It was also argued that it would be un- 
wise to accept the view that the royalty should not exceed the profit made 
by the Post Office on similar business. The National Telephone Company 
paid a royalty of ten percent of its gross revenue but the Government tele- 
graph with which it competed was conducted at a loss. Consequently, “if the 
Treasury were going to lay down as a general rule that the Post Office was 


* The last two paragraphs are based on Messenger Companies, File 39. 
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not justified in charging a royalty in excess of the profit which it was itself 
earning on similar business, it would be impossible to defe: 1 the royalty 
derived from the National Telephone Company.” The Post Office represent- 
ative went on to explain that the District Messenger Company represented 
but one example of a competing organization; it could easily be followed by 
others and that since such private organizations would undertake “the more 
profitable portions of the Post Office business . . . if their operations were 
not checked—and apparently they could only be checked by a royalty on 
letters—the whole profit of the Post Office might disappear.”’ According to a 
note in the Post Office files, these arguments “made an evident impression” 
on the Treasury representatives and it was agreed that the only concession 
that would be offered would be the previously agreed Post Office proposal of 
a reduction in the call box royalty to ls. per annum. 

This decision was conveyed by the Postmaster General to a deputation 
consisting of the company’s chief officers and eight Members of Parliament. 
This deputation presented the case for an alleviation of the burdens placed 
on the company and the Postmaster General told them that he would consider 
making some concession of the call box royalty. Some Members of Parliament 
apparently thought that a substantial concession was being made. But the 
company was not satisfied and in a letter to the Post Office from the com- 
pany’s chairman it was proposed that all royalties in arrears should be re- 
mitted, that there should be no royalty on call boxes provided free by the 
company and that the letter royalty should be reduced to $d. These proposals 
were rejected by the Postmaster General.®® 

In the meantime, the concession in regard to the call box royalty appears 
to have been withheld because the company had not paid off its past royalties. 
But matters dragged on and in the middle of 1895, the Post Office officials 
appear to have decided to make an effort to secure a final settlement. A pro- 
posal was sent to the Treasury suggesting that the company’s statements as 
to the past should be accepted, notwithstanding their inaccuracy, and that 
the reduction in the call box royalty should be conceded and dated back to 
April 14th, 1891, that is, to the date of the original agreement. But the 
Treasury officials seem to have been inclined to take a stronger line. The next 
letter on the file is from Mr. George H. Murray (later to become Head of 
the Civil Service) written in September, 1895, and it included the following 
passage: 

As to the District Messengers, the ideas which prevail here are, speaking generally, 
that the sooner we kill them off the better. They seem to be on their last legs, and I 
should think that a demand for £2,000 down (your revised claim) would administer 
the coup de grace as well as anything else. But if there is really much chance of their 
continuing to struggle on after they had paid up, I think we should be inclined to be 
a little stiffer and claim our full pound of flesh. This I suppose would finish them off. 


The last two paragraphs are based on Messenger Companies, File 40. 
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But this tough approach did not appeal to the officials of the Post Office who 
had good reason for adopting a more cautious attitude. The Post Office reply 
rejected the Treasury view: “On the contrary I think we should avoid any- 
thing which would give the Company a pretext of saying that our royalty had 
extinguished it.” As a result, the Treasury agreed to the Post Office proposal.*° 
A letter was sent to the company informing it of the decision. This was 
done at a time when the Postmaster General (then the Duke of Norfolk) was 
away. It included a Treasury suggestion that the payment of royalties due 
should be made by October 14th, 1895. This caused some misgiving in the 
Post Office and, as it happened, rightly so. When the Duke of Norfolk re- 
turned to London, a letter was sent to the company asking that the letter be 
returned as the Postmaster General was not anxious to press the claim in the 
absence of the company’s chairman, with whom he had been in personal com- 
munication. Mr. Murray agreed that this should be done but was still in favor 
of firm action: 
I hope you will screw him [that is, the Duke of Norfolk] up to resisting any whittling 
away of our 1d. royalty on letters. If we once give that up I do no? see any holding 
ground anywhere—or Post Office revenue either for that matter. 


In October, the Treasury and the Post Office officials held a meeting follow- 
ing which a letter was sent to the company similar to that whicn was re- 
turned but with the date by which the royalties due were to be paid set at 
November 30th. The District Messenger Company agreed to make the pay- 
ment but hoped that the concession would be “the fore-runner of a really 
substantial reduction.” The Post Office had included a phrase in its letter to 
the effect that the Postmaster General would consider any suggestion as to 
future arrangements. The Post Office in reply indicated it would accept no 
conditions in connection with the payment due from the company and later 
in November, the District Messenger Company sent a check for £2,057 2s. 
11d., the amount due.*! 

In 1896, the company returned to its earlier suggestions of a percentage 
on gross receipts as the method of calculating the royalty. But on this occa- 
sion it proposed that receipts from the messenger service only should be 
taken into account (the proposal was 1 percent for the first three years plus 
14 percent for subsequent years). A Post Office calculation indicated that a 
percentage of 5 on the total gross receipts was needed to yield the same 
amount as the company was then paying. It is clear that the new proposal 
involved a considerable scaling down in the payments to be made by the 
company and it was no doubt true, as one official remarked, that it was this 
rather than an alteration of the method of calculating the royalty with which 
the company was mainly concerned. The Postmaster General seems to have 


™ See Messenger Companies, File 41. 


“See Messenger Companies, File 43. 
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been sympathetic to the company’s request and to have put his support be- 
hind a proposal to make the royalties four percent of the gross receipts 
(which would have given the company some reduction) although there was 
strong opposition to this in the Post Office, on grounds similar to those set 
out previously. One official, after stating the objections to the company’s 
proposals assumes that there is “a disposition to ease the burden of the Com- 
pany” and made the suggestion of an annual royalty of £600 plus £10 in re- 
spect of each office used for the messenger service. This brought the objection 
that “by making the payment from the Company fixed instead of increasing 
with the Gross Receipts it affords a direct inducement to the Company to 
develop their business.” Another official, who also objected to the percentage 
on gross receipts, suggested that if a concession was to be given to the com- 
pany, it could be “in the form of a payment for work performed by the 
Company for the Post Office, at a rate to be agreed upon, say perhaps, one 
farthing per letter.” 

Further deliberations resulted in the adoption of this last suggestion. In 
December, 1896, the company was informed that the Post Office would pay 
the company 3d. per letter “in respect of the services rendered by the Com- 
pany,” thus reducing the royalty in fact though not in form to 3d. per letter. 
At the same time, the royalty on call boxes was reduced to 6d. But the com- 
pany was also informed that on expiration of its license its renewal was not 
intended.® 

But the District Messenger Company, which had expressed gratitude for 
these concessions, was not satisfied. In 1897 it was again engaged in a cam- 
paign for a reduction in the royalty. On this occasion, the company asked 
for a reduction to 4d. per letter. This campaign was not without effect and in 
1898 it was decided to increase the Post Office payment to 4d. per letter. But 
this time the Post Office was wary and it made the offer “on the understand- 
ing that it is accepted by the Company as a final settlement of all demands.” 
The company replied that “we cannot absolutely pledge the Company to 
regard this as final for all time—although our present feeling is to let the 
matter rest where it is.” But the Post Office was adamant; it stated that it 
would not make the additional payment unless the company agreed to recog- 
nize the concession as final. Furthermore, it was pointed out to the company 
that, as the Post Office did not intend to renew its licence, ‘‘all the time,” so 
far as the company was concerned, was about five years. The company then 
capitulated and agreed to recognize the concession as final. In October, 1898, 
a Post Office official was able to report that “the arrangement is working 
smoothly.” It was decided that the documents could now be delivered. This 
was done in June, 1899, some eight years after the agreement had been made.™ 


* The last two paragraphs are based on Messenger Companies, Files 45, 46, and 47. 


* See Messenger Companies, Files 48, 50, and 51. 
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It is not to be expected that a company so adept in the exercise of political 
pressure would meekly acquiesce in its extinction in 1903. In 1900, a private 
bill was introduced which would have granted the company a license for 42 
years, the royalty to be £500 per annum plus £100 for every one percent 
above five paid to the shareholders. This Parliamentary activity resulted in 
further negotiations from which a new agreement emerged. A license was to 
be granted which would run for 21 years from 1901. The restriction which 
prevented a messenger from carrying more than six letters was relaxed to 
enable him to carry ten. And this time the company succeeded in getting the 
royalties calculated on the basis, as it had so often proposed, of gross receipts 
and with a scale which brought a reduction in total payments. There was to 
be a minimum payment of £500 per annum which would remain constant 
until gross receipts reached £40,000 after which royalties were to be 14 per- 
cent of the next £10,000, 24 percent of the next £10,000, and so on with 
increasing percentages. In calculating the gross receipts, only ten percent of 
the non-messenger service receipts were to be included.® 

The District Messenger Company was not content to rest on its laurels. A 
visit to the United States had brought to the attention of the officers of the 
company a telephonic attachment which could be used with its call system and 
which it wished to install. The Post Office at first would not agree to this but 
finally, no doubt after some political pressure of the sort with which readers of 
this article have become familiar, an agreement was made in 1907, whereby 
subscribers could be connected to the company’s offices provided that it was so 
arranged that (@) one subscriber could not speak to another and (b) the 
offices of the company could not initiate calls. Advantage was taken of the 
occasion to secure further concessions. The scale of royalties was reduced. 
The minimum payment became £250 and applied up to gross receipts of 
£50,000. The additional payments were reduced. Furthermore, the company 
received another concession which it had been anxious to obtain. An employee 
of the company, hired by someone else as his servant and not hired for the 
sole purpose of delivering letters or packets was to be allowed to deliver ten 
letters or packets at any one time and if hired for a period exceeding one day 
“may also in the course of such employment deliver any number of packets 
consisting of printed matter only but not any other letter or packet.” Thus 
the company, by this means, was able to enter the circular business, which it 
had been anxious to do for so long. Also, any employee of the company was 
to be allowed to deliver books and pamphlets and printed reports of public 
bodies (provided that they were delivered unsealed). When the license ex- 
pired it. was renewed for another 15 years (until 1936) with its terms un- 

See the Daily Mail for December 12, 1900, and The Times for December 19, 1900, Febru- 
ary 19 and March 9, 1901. Particulars of the license were obtained from the District Mes- 


senger Company’s Licence File (2) Agreements, Licences, etc., now in the possession of 
Theatre Tickets and Messengers, Ltd. 
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changed, and in 1936 it was renewed for another 14 years. In 1950, under a 
Labour Government, the license was renewed once again, with its terms un- 
changed.™ 

But by this time, the messenger service had ceased to represent any threat 
to the Post Office. The use of the telephone, the disappearance of a note- 
writing leisured class and the emergence of more profitable alternative em- 
ployment for messenger boys had combined to reduce the messenger service 
to negligible proportions. The greatest number of boys employed (approxi- 
mately 1100) was at the time of the Coronation of King George V in 1910. 
The number employed fell during the first World War but recovered to a 
peak of 500 in the period between the wars. The number fell away to one in 
the second World War, recovered to 20 or 30 in the immediate post-war 
period but has! since failen away to a handful.** The changing name of the 
company itself |illustrates the progress of the business. In 1894, the unprofit- 
able character of the messenger service led the company into the theatre 
ticket business and in 1898, the name of the company became the District 
Messenger and Theatre Ticket Company Limited. In 1943, the name was 
again changed, to Theatre Tickets and Messengers Limited, thus formally 
recognizing the minor role which the messenger service had come to occupy in 
the company’s business. 


VII. THe INTERVENTION oF ALFRED MARSHALL 


As we have seen, the public discussion of the issues in the case of the 
messenger companies, although no doubt having a considerable influence on 
the Government’s decision, was not marked by any subtlety of argument. But 
there was one contribution to which so far no reference has been made, of 
which this could not be said. This debate induced Alfred Marshall to make 
one of his few interventions in a public controversy. 

In The Times of March 23rd, 1891, there appeared an article “from a 
correspondent,” entitled, “The Post Office Monopoly and the Messenger 
Companies, The Case for the Post Office.” And it was this article which 
brought about Marshall’s intervention. The article (with some minor omis- 
sions) ran as follows: 


There is something in the word monopoly which awakes antagonism. It is not sur- 
prising, therefore, that, when the Postmaster-General interferes with private enter- 
prise, those whose ventures he seeks to restrain should find it easy to catch the sym- 
pathies of the public. The action of the State in enforcing a tax or an exclusive 
privilege is usually resented. Smuggling has always been popular, though its object 


* See The Times for May 13 and July 26, 1904, and the Daily Mail for July 7, 1905. Par- 
ticulars of the various licenses were obtained from the District Messenger Company’s Licence 
File. 


® This is based on information kindly furnished by Theatre Tickets and Messengers, Ltd. 
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be only to cheat the community for the benefit of the individual. It is natural, then, 
that those who hit upon some nove! means of serving the public should find them- 
selves the heroes of the moment when a Department of State tells them they are 
trenching on its province and must withdraw. 

But sooner or later public opinion will come to the conclusion that the Depart- 
ment was probably right. The monopoly of conveying letters and transmitting tele- 
grams has been assumed by the State deliberately. . . . Every civilized State provides 
for its members the means of communication both by letter and telegraph, and 
forbids private competition. It may be taken as an axiom, then, that Government 
monopoly of posts and telegraphs is for the good of the community. But, if this is 
granted, it follows that the monopoly must be maintained. . . . It is easy to talk of 
not “straining” the monopoly. De minimis non curat lex. No Postmaster-General is 
likely to spend his time in a microscopic examination of isolated acts which may 
possibly involve an infringement of his monopoly. But when such a systematic in- 
fringement is brought to his notice he must stop it. If he does not, fresh inroads will 
be made on the privileges intrusted to him, and no long time will elapse before the 
very critics who are loudest in their complaints of official interference will bitterly 
accuse him of unfaithful stewardship. 

The danger of disregarding such beginnings cannot be better illustrated than by 
the very case of the Boy Messengers. Three years ago the company commenced busi- 
ness. They employed only a few messengers, and said that their enterprise regarded 
‘he benefit of the boys as much as the pockets of their shareholders. They carried a 
few letters; but the Postmaster-General appears to have thought the interference 
with his monopoly too insignificant to warrant active measures. Mark what happens. 
The business of the company increases; more boys are employed, more offices 
opened, more ietters carried. But obviously, if there is a demand for special messen- 
gers, whether to carry letters or run other errands, and if the demand is to be sup- 
plied by private enterprise, there is no reason why the public should be served by one 
agency only. So thinks the District Messenger Company, and enters the field of com- 
petition with a programme which it hopes will prove more attractive than that of 
its rival. One should be able, this company avers, not only to send a special messenger 
with one’s letter or parcel, but to summon him to one’s own house or office to take 
instructions. The messenger boys of the Boy Messengers (Limited) are to be found 
only at the offices of the company or at certain public places of resort. The District 
Messenger Company will enable any householder by touching a bell to obtain a 
messenger without stirring abroad. The older company is not slow to take the hint. 
They also will put up this electric apparatus for the summoning of their boys. And 
there is no reason to suppose that the enterprise would be confined to these two 
bodies. Other agencies, are no doubt, ready to enter the field, if any profit is to be 
made. Thus the small company employing a few boys to give them a decent means of 
livelihood develops into a group of associations carrying letters throughout London. 

But the Postmaster-General, who can look on unconcerned at the delivery of a few 
letters by a handful of errandboys, cannot be indifferent to the organization of 
letter-carrying on a grand scale by competing companies. And when to improve their 
service the companies propose to introduce an elaborate system of telegraphy, the 
interests confided to him are still more nearly touched. . . . No one will assert that 
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the representative of the State can stand by and see the wishes of the Legislature 
thus set at naught, and the revenues of which he is the guardian impaired. Sooner or 
later the law must be enforced; if it is not enforced at an early stage it is a hardship 
to those who have invested their capital in the organization of private undertakings. 
... Parliament, which has forbidden the carriage of letters and the working of tele- 
graphs by private agencies, and not the Minister who gives effect to the law, is re- 
sponsible if in any point the public convenience suffers. 

It is urged, however, that the Postmaster-General might obtain the advantage of 
the energy and elasticity of private enterprise, while protecting the interests of the 
community, by allowing licensed companies to perform some of his functions on pay- 
ment of proper royalties. But this is to press a monopoly in its most odious form. 
A royalty payable for leave to carry on a business is a tax, and a tax in restraint of 
trade and industry. The receipts of the Post Office, on the contrary, are not a tax, but 
a return for services rendered. The State did not assume the duty of conveying letters 
and working telegraphs in order to tax and impede the means of communication. On 
the contrary, the object was to facilitate intercourse between her Majesty’s subjects, 
to provide a better service of posts and telegraphs for rich and poor alike than would 
be provided by any other means. To farm out branches of the monopoly is inconsist- 
ent with the history and purpose of the Post Office. On a large scale no one would 
dream of defending it; on a small scale it is, in truth, equally indefensible, and very 
soon leads to an inferior service, and to the checking of the improvements which other- 
wise naturally take place in methods of intercourse. That this is the result is not mere 
guesswork. The experiment of farming the monopoly has been tried in the case of the 
telephone. Few persons will say that it has been successful. It is matter of common 
talk that the telephone has not taken its proper place in England, that the services 
rendered by the companies is not as good as it should be, and that the Post Office ought 
to do the work. The telephone companies reply that they would do better if they had 
not to pay a tax to the State. This is only putting the complaint in another way. The 
State, which has assumed the control of telegraphy, cannot afford to see its service 
interfered with and its revenues cut down by the competition of telephonic commu- 
nication, which is only a branch of telegraphy. It must protect itself in some way. It 
might undertake the new and important branch of work which the progress of science 
has made possible. If it does not, but leaves the field to private agencies, it can only 
allow them the work under restrictions and upon payment of a tax. Thus their energies 
are impaired, while the advantages of a State service, which was the object of the pur- 
chase of the telegraphs, are lost. And it is difficult to retrieve the error, for large vested 
interests have been created, and the State would have to pay heavily to get rid of the 
monster of its own creation. 

Similar consequences would certainly ensue from permitting the companies, with 
which the public is now sympathizing, tc institute the electric call system and to carry 
letters upon payment of royalty or tax. . .. Hitherto the work of the companies has 
been tentative. ...Give each company free way, and it would act very differently. 
Rates would be lowered, messengers multiplied, and every endeavour made to secure 
as large a custom as possible in the direct delivery of letters. But such an organization 
would undoubtedly affect correspondence by the post between different parts of Cen- 
tral London; and in order to prevent that result such conditions would probably be 
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imposed by the State as would tend to maim and dwarf the new service. The com- 
panies would not long submit quietly. They would point out how much better they 
could do the work, if the Postmaster-General would only let them alone, and, as in the 
case of the telephone, the public would be made to feel that they were not reaping the 
full benefit of modern inventiveness. 

The fact is every attempt to farm out part of the work which the Postmaster-General 
exists to do must lead to irritating distinctions which have no good ground, except the 
protection of that field of work which he still retains. Why should not a telephonic 
message be written down and delivered in writing? The only reason is that it would 
then be a telegram, and the telephone companies would be carrying telegrams and 
directly competing with the Post Office. Why should not the companies now so anx- 
ious to put up call-boxes, if permitted to do so, put up telephones instead? But if they 
put up telephones and deliver the messages sent over them they would be carrying 
telegrams. Or, again, why, if they are allowed to carry individual letters, should they 
not carry by the same messenger several letters for different persons to addresses in 
the same quarter of the town? But if they are allowed to do this they become simply 
postmen, and are directly competing with the ordinary post. In the hands of the Post- 
master-General any description of postal and telegraphic service may be combined 
with any other, and the public will obtain the full benefit both of the great organiza- 
tion of the Post Office and of every invention to facilitate communication to which 
the fertile mind of the time gives birth. In the hands of private companies working 
under the permission of the Post Office and paying a royalty or tax this can never take 
place. Hence, in the long run, whatever may appear to be the case at the outset the 
public, so long as there is a monopoly, must be best served by the performance by the 
State itself of the work which it has undertaken. Any attempt to combine the State 
monopoly with restricted and fettered private enterprise will inevitably be a more or 
less conspicuous failure. 

[t is necessary, no doubt, to keep a State bureau up to its work. But the proper 
means lies not in the competition of private agencies, whether free or under restraint, 
but in the expression of public opinion. No one can say that public opinion is backward 
in expressing itself nowadays. . . . If any one has a grievance against the Post Office, 
redress can be compelled by public exposure. Compare the position of the railway com- 
panies, private agencies stimulated, within certain limits, by competition amongst 
themselves. Who doubts that it is far easier to bring about a change in postal arrange- 
ments than in the arrangements of a railway company? In the former case the Minis- 
ter of the day must find some reasonable ground for the conduct of his department. 
In the case of a railway company public opinion is an undefined force which makes 
no sensible impact. The company is directly accountable only to its shareholders, who 
in turn are controlled by the directors. A State department alone must justify its ac- 
tions to public opinion as embodied in Parliament. There is no need of any show of 
competition to secure efficiency in the work of the State. Active and intelligent criti- 
cism is quite adequate to this task. Least of all is it likely that efficiency will be pro- 
moted by encouraging officers of State to delegate to others the performance of duties 
which have been intrusted to them. Let the country see that the Postmaster-General 
gives it what it needs; it should not indulge in a vain attempt to combine the advan- 
tages of a protected State service and of unrestricted private enterprise. 
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This article was published on March 23rd, 1890. On March 24th, there 
appeared in The Times the following reply from Alfred Marshall: 


The semi-official apology for the recent action of the Post Office, published in your 
columns today cannot fail to have a permanent place in economic history. The ability 
with which it is written renders only more eloquent its unconscious testimony to the 
danger of allowing a Government department any artificial advantages in competition 
with private enterprise. The writer appeals to general experience in support of the 
“axiom that Government monopoly of posts and telegraphs is for the good of the com- 
munity.” This begs the whole question. It may be conceded that postal business suffers 
less from being under a Government monopoly than any other, except some affairs of 
local concern, such as water supply. For every negligence of the common postman is 
as patent to the persons injured by it, and therefore to their representatives in Par- 
liament and the Press, as the sluggishness of dockyard officials is concealed from all 
critical eyes. And further, the advantages of centralization and “production on a large 
scale” are notoriously greater in Post Office business than anywhere else. For these 
reasons there has been a general agreement that the State should be allowed to under- 
take postal business; but its further claim to have a monopoly of that business has 
been acquiesced in per incuriam rather than admitted as the result of careful scientific 
inquiry. It may fairly be argued that if the State, with its enormous advantages for 
this particular business, can be undersold by private competitors, the reason must be 
either that it is extending its claim to the possession of business in regions where its 
special advantages fail, and where, therefore, there is no good reason for having the 
work done by a Government department with or without a monopoly, or else that 
it shows a grievous want of enterprise. 

It is idle to lay stress on the need of keeping up the Post Office revenue. For that 
part of the revenue which is reaped by the State as a result of its possessing the econo- 
mies of production on a large scale would not be appreciably affected by the loss of its 
monopoly ; and this is the only part of the revenue which is capable of being defended 
for a moment on economic grounds. It is probable that that part of the Post Office 
revenue which depends on its having a monopoly is not very great; that so far as it 
goes it is very nearly the worst form of tax ever invented; and that it probably takes 
at least ten times as much out of the pockets of the people in proportion to the net 
receipts of the State as any other tax that is now levied in this country. 

But such points as these, important as they are, sink into insignificance in compari- 
son with the main issue underlying the present contest; and that is whether we are 
prepared to rely on public departments exclusively for improvements in the methods 
of business. I submit that where private enterprise has a fair field the inventions of 
public departments make no show at all; and that where they make any show at all 
it is only because the privileges of public departments have enabled them to make it 
not worthwhile for private enterprise to try expensive experiments. It is in its bear- 
ing on this last point that the recent action of the Post Office has its chief signifi- 
cance for me. 

I think that the chief dangers of Socialism lie not in its tendency towards a more 
equal distribution of incomes, for I can see no harm in that, but in its sterilising influ- 
ence on those mental activities which have gradually raised the world from barbarism, 
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and have made the average English working man of today really richer than the aver- 
age Englishman was not long ago. The character of Post Office business is such that 
we might expect a priori that there, at least, Socialism would not perceptibly tend 
towards lethargy. But experience has shown otherwise. In most other kinds of business 
the producer anticipates the wants of the consumer, and invents new ways of satisfy- 
ing them; in postal affairs alone the consumer has to clamour long before he gets the 
most simple and obvious reforms; and, indeed, in spite of his special facilities for 
clamouring, on which the apologist of the Post Office justly insists, he often does not 
get them at all. Private enterprise makes few improvements in business neighbouring 
on that of the Post Office, because the Post Office, slothful in many directions, is vigor- 
ous only in this—that when private persons are inclined to invest their time and capi- 
tal in the attempt to think out new ideas for the public benefit, the Post Office warns 
them to desist, and hinders them; and, if they still persist, at last appropriates to itself 
a poor substitute, while the greater part is lost to the world. The Post Office gains little, 
while the inventors are robbed; the germs of contrivances that might ultimately have 
revolutionized our means of communication are destroyed; and we secure, as far as 
the influence of the Post Office reaches, most of the evils of Socialism with but few 
of its benefits. 


On March 30th, 1891, a letter was published in The Times, signed by 
“Your Correspondent,” which was largely devoted to Marshall’s views. This 
letter starts by suggesting that Professor Marshall and the others who have 
been criticizing the Post Office have done so largely for the pleasure of 
grumbling. The following quotations indicate the character of his argument: 


Grumbling is its own reward; when the grumble is out, the object of it becomes en- 
durable. We may be quite sure that this is the case with your correspondents. They 
are men of sense and ability; they know perfectly well that the Post Office is a well- 
organized and highly successful institution; and they would be very slow, if the ques- 
tion were a practical one, to alter any of the conditions of its existence. But there is 
no danger that the State will give up its monopoly of the conduct of correspondence, 
and therefore, it is safe and pleasant to attack the monopoly. On the other hand the 
attack is necessary, if the present action of the Postmaster General is to be condemned 
on logical grounds... . 

Let us see, however, even though the discussion be somewhat unreal, whether the 
propositions which your correspondents so confidently advance can be supported. Let 
me at the same time hasten to add that I have no commission to defend the Post 
Office; I write merely as one of the public, who happens to know something of the 
working of the department. 

Professor Marshall suggests, if I understand him aright, that the ordinary work 
of the Post Office—the delivery of letters and other missives on settled rounds and 
at stated times—would be better done if left to private enterprise. It is impossible to 
test this opinion by facts, because the State everywhere undertakes the postal busi- 
ness. But the common view of the civilized world, that the conduct of written corre- 
spondence is work fit for the State, is itself the best proof that such work is better 
done by the State than private enterprise. If not, why does not some community try 











52 THE JOURNAL OF LAW AND ECONOMICS 


the experiment of withdrawing postal business from the Government and leaving it to 
the ordinary chances of supply and demand? When some State of importance has been 
bold enough to adopt this course, it will be time to consider seriously the soundness 
of Professor Marshall’s opinion. 

But Professor Marshall distinguishes between the conduct of the correspondence 
of the country by the State and its claim to a monopoly of such work; and he says that 
the latter claim has never been the subject of careful scientific inquiry and is inde- 
fensible. If careful scientific inquiry means inquiry by students of political and social 
economy, a fair array of authority might probably be cited in defence of the monop- 
oly. But, however this may be, the deliberate conclusion of a civilized and free com- 
munity, though it may have been arrived at by unscientific methods, is entitled to 
some weight. .. . Both in the case of postal and telegraphic work, if the State, bound 
to give a complete service, were at the same time merely one of several competitors 
for public custom, private companies would compete for the more profitable share of 
the business, while the provision of posts and telegraphs for outlying places where 
custom was small would be left to the State. ... 

So long as a community requires that the means of communication should be sup- 
plied throughout the country on something like equal terms—so long as it requires 
whole sections of business to be transacted at a loss—it must undertake the work 
itself, and it must prohibit competition. If it takes the first step, but not the second, 
the State bureau will be undersold and deprived of business, where business pays, 
while it will be left in the undisturbed enjoyment of unremunerative work. It will be 
undersold, not (as Professor Marshall suggests) because the State cannot perform 
its work so well as private agencies, or because its servants lack enterprise, but be- 
cause its competitors can pick and choose, while that State department is bound to 
work at a loss as well as at a profit. If competitors were forced to cover the whole 
ground covered by the State, and to observe a similar uniformity of treatment, the 
State might well allow competition. But where would competitors be found? 

Professor Marshall seems to have overlooked these considerations when he offers 
the opinion that “that part of the Post Office revenue which depends on its having 
a monopoly is not very great.” The probability is that, in the absence of monopoly, 
the Post Office could not be conducted except at a grievous loss. 

Whether a tax on correspondence is a bad tax, as Professor Marshall avers, is a 
question on which there is something to be said, but which it is scarcely worth while 
to discuss. The Post Office exists not to tax, but to facilitate correspondence, and it 
possesses a monopoly only that it may do its work efficiently and without loss to the 
State. 

But Professor Marshall says the conduct of postal and telegraphic work by the State 
checks improvements, and, so far as it goes, exercises a sterilizing influence on those 
mental activities which have raised the world from barbarism. A state department 
withdrawn from the action of public opinion might fossilize. But the spur of public 
opinion ...is...as effectual as the free play of competition to produce improvements 
in the means of communication. ... The Post Office Savings Bank, postal orders, post- 
cards, the parcel post, are all creatures of the last 30 years. Private enterprise will 
be hard put to it to show a better record of work. 

It is a popular trick just now to compare the British Post Office unfavourably with 
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that of Belgium or Germany. If the comparison were a fair one extending to all points 
of the service, this country would have nothing to fear. But if it were granted, that in 
new departures Germany or Belgium had taken the lead of late years, this would not 
make for the superiority of private enterprise. For the post in those countries, as at 
home, is the creature of the State working under its protection. The fact that in an 
eminently bureaucratic country like Germany new ideas are constantly fructifying in 
postal work is a strong argument for the competence of the community to manage this 
branch at least of its own affairs. ... 

But there happens to be one instance in which a direct comparison can be made be- 
tween State work and private enterprise. In America the Government does not under- 
take telegraphic work. Is such work better done in the States than at home? Are im- 
provements more eagerly welcomed by American telegraph companies than by the 
Postmaster General? Telegraphy is more expensive in America, and there is no uni- 
formity of its rate, while I am not aware that it excels in speed or accuracy. But more 
astonishing, if Professor Marshall’s views are sound, the telegraph companies of 
America show no special aptitude for new ideas... . 

... 1 believe that the Post Office does serve the community better than it would be 
served by private agencies, and that the public will in the long run fare better with 
the Postmaster General than with private enterprise, even in such exceptional 
branches of work as those which the messenger companies wish to undertake. 


To this Marshall replied in a letter written on March 31st, although it was 
not published in The Times until April 6th. The letter was as follows: 


Your correspondent, whose second letter in defence of the recent action of the Post 
Office appeared in your columns yesterday, thinks that those who attack the legal 
monopoly of the Post Otfice do so merely for the sake of grumbling, and would be 
very sorry if the result were to “alter any of the conditions of existence” of that ‘well 
organized and highly successful institution.” This description seems to please him, 
and, though it may not be altogether beyond criticism, I at least have no wish to 
object to it. I believe that the Post Office officials, permanent and parliamentary, are 
and have been able men, and there has been one chief of the Post Office of whose bold 
enterprise and public spirit I myself am bound in all affection and duty to speak with 
the deepest veneration. 

And, even if the Post Office Department had fallen a little below the average in 
energy, it must have been more or less a “success” in spite of itself: for its business is 
just that one which a Government department cannot fail to manage tolerably well. 
The chief reasons for this were indicated in my last letter (they are stated fully in 
Jevons’ admirable paper read in 1877, “On the analogy between the Post Office, Tele- 
graphs, and other systems of conveyance of the United Kingdom, as regards Govern- 
ment control’), and I went on:—‘“For these reasons there has been a general agree- 
ment that the State should be allowed to undertake postal business.” “Your 
Correspondent” seems, therefore, to raise a false issue when he says, “Professor Mar- 
shall suggests, if I understand him aright, that the ordinary work of the Post Office— 
the delivery of letters and other missives on settled rounds and at stated times—would 
be better done if left to private enterprise.” To make any suggestion of the kind would 
not be the act of a sane man. 
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I not only think that a State Post Office is an absolute necessity, but I further think 
it ought to have a virtual monopoly of many kinds of postal business, I am not even 
prepared to say straight off that its legal monopoly could be unconditionally abolished. 
That would be too great a step, and one too difficult of retracement, to be taken with- 
out most careful study. The fact that the monopoly was granted without a thorough 
study of its real bearings—and I submit that “Your Correspondent” has shown no 
reason for believing that it was not—may serve to warn us against the danger of 
abolishing it unconditionally with a light heart. But, though I am not prepared to ad- 
vocate its unconditional abolition, I think that its unconditional character ought to 
be abolished as soon as possible. The best means of doing that could not be discovered 
except by careful inquiry of people with more technical knowledge than I have. But I 
will venture on a specific suggestion, rather for the sake of indicating the kind of 
result I wish for than as a proposal for adoption as it stands. 

At present. as I understand, the Postmaster can file an information to the effect 
that certain persons are carrying letters or transmitting telegrams for a profit without 
licence from him; and, if the facts are proved, the Court is compelled to give judgment 
for the Postmaster unconditionally. The Postmaster is, of course, bound to enforce the 
law as it stands; he would do wrong to make exceptions and show favour. And there- 
fore the monopoly is unconditional, and unconditionally enforced, except, as “Your 
Correspondent” says, in minimis. 

But might not the law be so altered as to require the Postmaster to file an informa- 
tion to the effect that certain persons were carrying letters or delivering telegrams 
in a way to seriously injure the Post Office revenue, and without conferring any com- 
mensurate advantage on the public? Might not the Court be similar in character to the 
new Railway Court—that is, presided over by a Judge, but with a strong lay element, 
independent of the Post Office? If it should find that private enterprise had originated 
an important way of serving the public, which, however, it would be in the interest of 
the nation to have carried out by the Post Office rather than by private persons, might 
it not fix equitable terms at which the Post Office might buy out the new enterprise, 
those terms being such that other people who thought they saw their way to supplying 
a new public convenience might work it out with the same expectation of a substan- 
tive reward for originating and organizing ability that they would have if they struck 
out a new line in any other branch of business, in which neither they nor any one else 
had a monopoly? The trials being made in public, would not public opinion be brought 
to bear wisely and powerfully in controlling the management of public business? 
Would not the Post Office still remain practically in possession of nearly all the busi- 
ness which was originally contemplated when its letter monopoly was granted and of 
all such telegraphic and semi-postal business as was suited for centralized rather than 
for local management? Should we not thus obtain nearly all the advantages of col- 
lective ownership, of unity and simplicity of administration, with their attendant 
“economies of production on a very large scale,” and yet at the same time attract the 
vivifying forces of private enterprise and origination within that region which has 
hitherto stagnated under the deadly shades of official monopoly? 

I myself believe that, in the result, the aggregate business of the Post Office would 
be very much increased: the net convenience gained to the public (some of your read- 
ers may think of these as measured under the technical terms “consumers surplus or 
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rent”) would at once become at least ten times as great as any little immediate loss 
there might be of net postal revenue. And I believe that the effects of the new prog- 
ress would be cumulative, the convenience to the public and the business of the Post 
Office growing at a steadily accumulating rate, while the net revenue of the Post Office, 
though, of course, not increasing as fast as its business, would yet soon begin to grow 
faster than it ever has done before. 

This last remark leads me to explain something in my last which was not clearly 
expressed, and appears to have been misunderstood. I said that “that part of the Post 
Office revenue which depends on its having a monopoly is probably not very great, 
and takes at least ten times as much out of the pockets of the people, in proportion to 
the net receipts of the State, as any other tax that is now levied in this country.” 
I mean this phrase in the same sense in which it is commonly said that an import duty 
which is almost prohibitive takes ten times as much out of the pockets of the people 
as it affords to the State. The money paid by the people in the form of taxes goes to 
the State with deductions only for expenses of collection. But, when the tax prevents 
them from buying anything which they want, they must either go without it altogether 
or buy a substitute at a higher price. The money equivalent of the net loss of con- 
venience to the public (in technical terms, the loss of consumers’ rent) is sometimes 
described as taken out of the pockeis of the people. But, avoiding this awkward phrase, 
I will describe it as consumers’ net loss. And I submit then, that the greatest economic 
fault a tax can have is to cause great consumers’ net loss in proportion to the revenue 
it yields to the State, unless, indeed, it secures, as an indirect result, important ends 
that could not be otherwise attained. 

Now, I do not regard the greater part of the Post Office revenue as a tax at all. If all 
of it were earned by doing for the public on a large scale work that no private com- 
pany could do as cheaply because it would have to do it on a small scale, then I should 
say that none of the Post Office revenue was a tax. That part, however, of its revenue 
which it gets by prohibiting others from performing services for the public is a tax, 
and I think I am understating the case when I say that it probably involves at once 
a consumers’ net loss ten times as great as the extra revenue it affords. 

Of course, this conclusion may reasonably be denied by those who think that, with- 
out its present unconditional monopoly, the Post Office could not maintain in its own 
hands the greater part of its more profitable business. They may maintain that all the 
present great benefits conferred by the Post Office, especially in sparsely peopled dis- 
tricts, would be lost if that sacred monopoly were infringed. They may be right. But 
the onus probandi lies with them. They have never made any serious attempt to prove 
that they are right, and I believe they are wrong. 

No doubt, the loss of the monopoly would change the form of some of what is 
at present its most lucrative business; but I think it would retain most of the sub- 
stance. Its chief immediate danger would, I believe, arise from the fact that, in 
every populous district, private companies, unless anticipated by the Post Office, 
would organize cheap and very rapid collections and deliveries of letters and small 
parcels. (Say, a charge of one-half penny for a letter, and twenty deliveries a day, 
within a mile or so of the central office, and proportionately less at further distances. 
London would need special treatment.) But the Post Office would have to anticipate 
them; and, though it would find the work very hard at first for its stiff joints, yet 
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they would soon become more supple; and after a time it would be doing many 
times its present local business, and without any great loss of net revenue. 

It might have to give up some local postal work to companies which combine that 
with business which the Post Office could not undertake; but, with such a condi- 
tioned monopoly as that which I have suggested, this loss would be kept within 
narrow limits; and, of course, it would have an advantage over all private com- 
panies, in being able to treat local business in conjunction with through business 
which they cannot undertake. 

Now, I am going to do a very rash thing, and make a guess at consumers’ net loss 
which the Post Office inflicts on the public by its single act of prohibiting private 
enterprise from starting cheap and good local posts. Putting the population chiefly 
affected by it at fifteen millions, I should guess that the consumers’ net loss is not 
less than 6s. a head annually; that is, that it exceeds the total net revenue of the 
Post Office, of which we hear so much. 

The great endeavour of English economists for more than a hundred years has 
been to show how the schemes of extreme Protectionists and extreme Socialists 
alike are vitiated by their paying a disproportionate attention to the direct pecuniary 
advantages which a proposed policy would attain in one direction, and neglecting 
what I have called the consumers’ net loss, which results from fettering the actions 
of those who are endeavoring to perform services for the public. And I submit that 
the general method of argument adopted in “Your Correspondent’s” first letter tends 
towards the development of bureaucratic monopolies, which, though comparatively 
harmless in the Post Office business, might ultimately bring about most of the evils, 
and but few of the benefits, that belong to Socialism pure and simple. It is a great 
comfort to be told now that he wrote only as a private individual. 


This exchange raises a number of questions, quite apart from the merits 
of the arguments, which will be discussed later. Who was the anonymous 
correspondent? And how did Alfred Marshall come to be interested? And 
why did he reply so promptly? The anonymous correspondent, who wrote as 
‘one of the public, who happens to know something of the working of the 
department” and who had “no commission to defend the Post Office,” was 
none other than Robert Hunter, the Post Office Solicitor, the man who, above 
all others, was most active in the formulation of Post Office policy on the 
messenger company question.®’ The Post Office of those days certainly seems 
to have had little to learn about some of the techniques of the modern public 
relations department. Marshall’s letters indicate that he knew, or suspected, 
that the “correspondent” was in the Post Office; “It is a great comfort to be 
told that he wrote only as a private individual” was Marshall’s comment in 
his second letter. But did he know that the author of the article was Robert 
Hunter? It is quite possible. Marshall may have been acquainted with Robert 
Hunter. At the least, it is very likely that Marshall had heard of him. Hunter 
had worked with Henry Fawcett, Marshall’s predecessor as Professor of 


® The Times has a record of the names of those who wrote articles for it in this period 
and they were kind enough to give me this information. 
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Political Economy at Cambridge, and had been appointed Post Office Solicitor 
by Fawcett, when he was Postmaster General.®* Marshall’s letter of April 6th 
contains a tribute to Fawcett, although he is not named, and it may well be 
that this was included in part because Marshall knew, or guessed, that Hunter 
was his opponent.®® 

But why did Alfred Marshall, no lover of controversy (that “sterile con- 
sumer of time and energy’’), intervene, particularly if he knew that his oppo- 
nent was a friend of his revered predecessor? Here it is important to remem- 
ber that Marshall’s college at Cambridge was St. John’s and that this was one 
of the colleges which organized a private post. Marshall returned to Cambridge 
from Oxford in January, 1885.*° The discussions with the Post Office which 
led to the suppression of the college post occurred in late 1885 and early 
1886. We know that this action led Marshall to ponder over the question of 
the postal monopoly. Dr. Fay has told us that he once went to Marshall with 
an extract from his letter of ‘April 6th (apparently the part which used the 
concept of consumers’ rent or surplus) and he tells us that Marshall’s written 
answer is given among the fragments in the Memorials:*! 


A little before 1891 St. John’s had organized a splendid 4d post with three times the 
conveniences, from the ’Varsity man’s point of view, of the 1d Royal Post. It more 
than paid its way, though its stamps could only be bought by Johnians. I recollect 
that, when it was quashed, I was set on the inquiry as to Consumers’ Surplus and 
that I made much use of its experiences. I also went into the dependence of a cheap 
local parcels delivery on the right to carry local letters; taking account of the fact 
that it costs as much to send a letter from here to Selwyn Gardens or Christ’s as to 
California or Japan. On such bases I guessed the percentage which Consumers’ Sur- 
plus was to total receipis under a free system; while postal statistics gave me a basis 
for aggregates. But I have forgotten details and life is short.7* 


It seems clear that when Post Office policy towards the messenger com- 
panies came to be publicly discussed, the basic problem was one in which 
Marshall was already interested and on which he had already made up his 
mind so far as the broad issues were concerned. As to the “very rash” act of 
Marshall, his “guess” as to the monetary value of the loss of consumers’ 
surplus, it would seem that what he did was to present (perhaps in a slightly 
revised form) his earlier calculations. It would remove the uncertainty as to 
how Marshall intended “consumers’ surplus” to be measured if we could dis- 


* See Leslie Stephen, Life of Henry Fawcett 320 and 422 (1885). 


” Cf. the tribute to Fawcett by Marshall in his inaugural lecture. The Memorials of Alfred 
Marshall 152-53 (A. C. Pigou ed. 1925}. 


® Mary Paley Marshall, What I Remember 42 (1947). 


™See 16 Am. Econ. Rev. 86 (1926). Unfortunately, Dr. Fay is unable to remember 
anything more about the discussions reported in the American Economic Review. 


* A. Marshall, op. cit. supra note 69 at 354. 
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cover this calculation. Unfortunately, it does not appear to have been pre- 
served among Marshall’s papers at Cambridge. But, at any rate, we do know 
the answer: £44 million. And we know that the calculation was, in part, based 
on the postal statistics available in 1885. There must be some economist 
suificiently bold and resourceful to derive a conclusion from even such scanty 
data and thereby to inform us on how Marshall intended us to calculate con- 
sumers’ surplus.** 

Alfred Marshall said that the original Times article could not “fail to have 
a permanent place in economic history.” It is pleasant to think that this paper 
may be helping to make Marshall’s prophecy come true. Not that Marshall 
thought that the arguments in the article had merit; it was rather the failure 
of the anonymous correspondent to understand what the main issues were 
that was instructive. Marshall’s criticism, of course, takes on a good deal 
more point now we know the name of his opponent. In Mr. Hunter’s contri- 
butions to The Times we see the case for the enforcement of the postal monop- 
oly presented by someone who knew better than anyone else the basis for 
the official policy and who was anxious to do so in a way which would be most 
persuasive. However, it so happened that he introduced both his contributions 
by making points which must have antagonized Marshall. In his article, he 
claimed that opposition to Post Office policy was motivated by the same feel- 
ings which led to approval of smuggling (Marshall had a horror of smug- 
gling’*), and in his letter he attributed the criticism to the enjoyment of 
grumbling (the question at issue was of great importance in Marshall’s life- 
work and not therefore likely to be treated lightly by him). 


*8 T have to thank Mr. Piero Sraffa for allowing me to see Marshall's papers in the Marshall 
Library at Cambridge. I must also express my indebtedness to Mr. C. W. Guillebaud, who 
drew my attention to the letters and notes preserved in the St. John’s College Library on 
the college post and the negotiations with the Post Office and who also gave me information 
on Marshall’s views concerning quantitative estimates of consumers’ surplus. Marshall, 
toward the end of his life, told Mr. Guillebaud that “at one time he had high hopes of ob- 
taining quantitative estimates of consumers’ surplus and had done a good deal of work on 
them. But that gradually he had become convinced that the thing was impracticable, and 
had abandoned the hope of achieving useful results by this means.” (from a letter from 
Mr. Guillebaud Jan, 21, 1950). None the less, references to the statistical estimation of con- 
sumers’ surplus in the first edition of the Principles (pp. 471-72), which had appeared the 
year before the correspondence, still survived in the eighth edition (pp. 492-93 and also 
p. 133). The use of the term consumers’ rent rather than consumers’ surplus in Marshall's 
letter is in accord with his usual practice at that time. See II Alfred Marshall, Principles of 
Economics, ninth edition 257, 258, 486, 532, 535, 808 (Variorum ed. C. W. Guillebaud). I 
should add that there is no evidence in the records preserved at St. John’s College that 
Marshall played any part in the discussions between the Cambridge college authorities 
and the Post Office. 


“Tt is a crime of a very grave nature. It is as much worse than ordinary stealing as get- 
ting drunk in church is than getting drunk in the streets, for it is an offence against the re- 
ligious feeling towards the state.” See Mary Paley Marshall, op. cit. supra note 70 at 19. 
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Although Mr. Hunter did not display any great knowledge of the historical 
basis for the then-existing postal arrangements, he advanced one argument— 
a solid Conservative argument—which commands respect. He pointed out 
that the Post Office was, after all, a going institution which had existed for 
a long time and that the postal services were organized in much the same way 
in many countries: “. . . the deliberate conclusion of a civilized and free com- 
munity, though it may have been arrived at by unscientific methods, is en- 
titled to some weight.” But Mr. Hunter did not, of course, rest his case for 
the postal monopoly on this single argument. He also attempted to show, 
on the one hand, that the critics were wrong in thinking that any disadvan- 
tages were suffered as a result of the absence of competition and, on the other 
hand, that the postal monopoly was an essential part of any soundly con- 
ceived postal system. 

It had been the contention of the critics of the postal monopoly that the 
absence of competition would weaken the incentive of the Post Office to im- 
prove its services. Mr. Hunter asserted in reply that the pressure of public 
opinion was as effective as competition in bringing about such improvements. 
The history of the proposals for a Post Office Express Letter Service does not 
lend support to Mr. Hunter’s argument. The public was obviously not in a 
position to participate in much of the discussion nor to learn what improve- 
ments could be made nor what they would cost. Nor were the officials particu- 
larly responsive to public opinion when it was expressed. There was support 
in Parliament and the Press for the introduction of an express letter service in 
the 1870’s but, as we have seen, this proposal made little headway against 
internal Post Office opposition. On July ist, 1890, a memorial was sent to the 
Postmaster General requesting the introduction of an express letter service. 
The signatories included, among others, Cardinal Manning, the Lord Provost 
of Edinburgh, the President of the London Chamber of Commerce, the Lord 
Mayor of London, Lord Randolph Churchill, the Bishop of London and three 
Members of Parliament. In the Post Office files, the reply to the minute sub- 
mitting this petition was: “This matter may be allowed to sleep.”*® When the 
new service was at last introduced, it came about largely because it was re- 
garded as essential to do so if the messenger companies were to be brought to 
heel. The events discussed in this article provide an excellent illustration, not 
of Mr. Hunter’s thesis, but of how the absence of competition may slow down 
the introduction of improvements. A more balanced assessment of the effects 
of the postal monopoly was provided by Mr. A. M. Ogilvie (no doubt the 
official of the same name who was Secretary of the Post Office Committee set 
up to investigate the problem of the messenger companies in 1890) in the 
article on the “Post Office” in Palgrave’s Dictionary of Political Economy. 


* See Radice, op. cit. supra note 15 at 3-4. 
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Mr. Ogilvie, after referring to the action taken against the messenger com- 
panies, said of the postal monopoly: 


Its defence is that by its aid a cheap uniform service is maintained in remote dis- 
tricts, such as would be impossible if private enterprise were allowed to occupy the 
more profitable centres; but even so protection within these areas needs to be care- 
fully limited if it is not to check the elaboration of social enterprise.7® 


The arguments of Mr. Hunter so far examined were largely designed to 
blunt the edge of the attack. But he also asserted that the postal monopoly 
brought with it advantages which would be lost if the monopoly were 
abolished. Perhaps surprisingly to a modern economist, Mr. Hunter did not 
argue that competition would involve a waste of resources. He did not say 
that the Post Office was a “‘natural monopoly.” It is, of course, clear that what 
was feared by the Post Office officials was the development of private postal 
systems if the existing small-scale organizations were not checked. But the 
primary reason for maintaining the postal monopoly was the protection of the 
revenue. As the net revenue from the postal service was about £3 million for 
the year 1889-1890, after deducting the loss of just over £200,000 on the tele- 
graph service, the support for Post Office policy given by officials of the 
Treasury was understandable. But Mr. Hunter did not justify the postal 
monopoly on the ground that it eased the Treasury’s budgetary problems. On 
the contrary, he was at pains to deny that any part of the postal charge 
should be regarded as a tax. Mr. Hunter’s argument was that the postal 
monopoly was an inevitable result of the policy of uniform postage. Given 
that the same amount was charged throughout the country by the Post Office 
for its services, even though the cost differed from one area to another, if 
private enterprise were allowed to enter the postal business, private postal 
systems would be established only in those areas in which the Post Office 
charge was greater than the cost. The effect would be that the Post Office 
would be left to provide the postal service in those areas where the uniform 
charge did not cover the cost: the Post Office would therefore conduct its 
business at a “grievous loss.” It was this that made it necessary to prevent the 
establishment of private postal systems. If they were allowed to be estab- 
lished, it would be necessary to impose a tax on them and to place restrictions 
on their operations, an arrangement which clearly would lead to inefficiency. 
As we have seen, it was this solution, which Mr. Hunter found so objection- 
able, that was actually adopted, although it cannot be said that it was Mr. 
Hunter’s doing. 

It should be noted that, in arguing in this way, Mr. Hunter had been 
merely expressing views which had been held by his benefactor, Henry 
Fawcett, who was, of course, Marshall’s predecessor as Professor of Political 


* See III Palgrave, Dictionary of Political Economy 174 (1899 and 1901 eds.). 
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Economy at Cambridge. According to Fawcett, “. . . one good result of State 
Management was the consideration of out-of-the-way places. A private man- 
agement . . . might probably have introduced a halfpenny post in London, 
and have left the country worse served than at present.”** And when he was 
Postmaster General, Fawcett defended the restrictions which he had placed on 
the telephone companies so as to make it more difficult for them to compete 
with the State telegraph service, by saying that he was trustee for the public 
and was under a duty to see that their investment was properly safeguarded. 
In this matter, as Fawcett said: “The officials of the Post Office had no mo- 
tive except the interest of the department, which in their view, was the interest 
of the public.”*® 

To Marshall, the significance of Post Office policy towards the messenger 
companies was in the light it threw on the relation between Socialism and 


economic progress: “. . . the chief dangers of Socialism lie . . . in its sterilizing 
influence on those mental activities which have gradually raised the world 
from barbarism. . . .” He did not argue that this question had great practical 


importance in the case of the Post Office. But “the general method of argu- 
ment” adopted by Mr. Hunter tended “towards the development of bureau- 
cratic monopolies, which, though comparatively harmless in the Post Office 
business, might ultimately bring about most of the evils, and but few of the 
benefits, that belong to Socialism pure and simple.” 

Marshall was not opposed to a State Post Office. The advantages of cen- 
tralization and of production on a large scale made operation of the Post 
Office by the State peculiarly advantageous. Marshall referred to Jevons but 
he cov!d equally well have referred to Adam Smith. Economists had generally 
agreed that the operation of the Post Office by the State was advantageous, or, 
at the least, was not particularly disadvantageous. What Marshall did was to 
question the need for a State postal monopoly. In expressing his policy recom- 
mendations, Marshall showed characteristic caution, although his suggestion 
that competition should be allowed, subject to review by an administrative 
court and with provision for compensation if it were decided that the new 
enterprise should be taken over by the Post Office, would in fact have involved 
quite radical changes in the postal business. This suggestion was, of course, 
put forward to indicate the kind of result Marshall wanted rather than “as a 
proposal for adoption. . . .” The main thrust of Marshall’s argument was to 
show that Mr. Hunter’s defence of the monopoly was invalid. 

Marshall argued that there was no reason why the Post Office should be 
undersold in those areas in which the cost of providing a postal service was 


* See Leslie Stephen, op. cit. supra note 68 at 438. 


* See the account given in A. N. Holcombe, The Telephone in Great Britain, 21 Quarterly 
Journal of Economics 105 (1906). 
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relatively low. The Post Office would normally have lower costs than its 
potential private competitors (except in certain cases in which they were able 
to conduct a postal service in conjunction with some business which the Post 
Office could not undertake) and it would therefore be able to improve its 
services in urban areas and to set its prices at a level which would exclude 
competition without losing money. The Post Office “would find the work very 
hard at first for its stiff joints” but “they would soon become more supple; 
and after a time it would be doing many times its present local business, and 
without any great loss of net revenue.” We do not know what assumptions 
Marshall made about the elasticity of demand for postal services in urban 
areas or the cost conditions for the Post Office and its private competitors. 
But we can deduce the amount by which he thought the net revenue would fall 
as a result of competition. Marshall estimated that the “consumers’ net loss” 
as a result of “prohibiting private enterprise from starting cheap and good 
local posts” at £44 million per annum. As it was also his view that the “con- 
sumers’ net loss” was at least ten times the net revenue gained by the Post 
Office through preventing competition, we may take it that Marshall thought 
that opening up the postal service to competition would not reduce the net 
revenue of the Post Office by more than £450,000 or about 15 percent of the 
net revenue of the Post Office for the year 1889-1890. It was obviously this 
calculation which Marshall had in mind when he said of the supporters of the 
postal monopoly: 


They may maintain that all the present great benefits conferred by the Post Office, 
especially in sparsely peopled districts, would be lost if that sacred monopoly were 
infringed. They may be right. But the onus probandi lies with them. They have never 
made any serious attempt to prove that they are right, and I believe they are wrong. 


Marshall’s destruction of Mr. Hunter's case for the postal monopoly is, of 
course, complete. None the less, his argument, which relied heavily on the use 
of the concept of consumers’ surplus (within less than a year after the publi- 
cation of the first edition of the Principles of Economics), must have been 
largely incomprehensible to his readers. Furthermore, the form of the argu- 
ment, which avoided a direct attack on the policy of uniform postage (al- 
though it was implicit in his analysis*®) must have made it appear that 
Marsiiall was evading Mr. Hunter’s main point. That this was the view of the 
Post Office officials is clear from the following comment on Marshall’s argu- 
ment in a subsequent issue of the Post Office magazine: 


Quietly ignoring his adversary’s contention that companies would pick and choose 
the most profitable fields, leaving the unprofitable to the Department, he proceeds 


® For a more explicit statement of Marshall’s views, see Industry and Trade 428 n. 1 
(1919), where he says: “The divergencies between charge and cost of service for postal 
services are indeed grotesque... .” 
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to advocate the establishment in large towns of private posts, charging one half- 
penny each for delivering letters within a mile, and larger sums for longer distances. 
He would then set the Post Office to work to organise rival posts to cut out the com- 
panies. Here, of course, he is entering on an entirely new field, and is utterly ignoring 
the system of uniform rates, independent of distance, which was one of the great 
features of Rowland Hill’s system, and which is still universally regarded as a prin- 
ciple of the first importance. Taken altogether, we cannot congratulate the Pro- 
fessor on his second letter, and it must not for one moment be concluded that, be- 
cause it was not answered, it was unanswerable.®° 


This appeal to Rowland Hill’s principle of uniformity betrays an ignorance 
of the reasoning which led Rowland Hill to advocate uniform postage. Row- 
land Hill did so because the costs of transport were such a small proportion 
of total costs that the price would more nearly approximate to cost if it did 
not vary with the distance the letter had to travel. But he recognized that the 
costs of collection and delivery varied between districts and he wanted the 
charge to vary accordingly. To accomplish this, he proposed to divide the 
country into two parts, the primary distribution and the secondary distribu- 
tion, with a higher chatee ‘or the postal service in places included in the 
secondary distribution. This part of his proposal ran into opposition and was 
withdrawn in order to make it easier to get his main proposal accepted, al- 
though later Rowland Hill came to regret that this had been done. Mr. 
Hunter seems to have assumed that Rowland Hill’s principle of uniformity 
involved the provision of postal service at a loss in some districts. But Row- 
land Hill wished to avoid this. In his pamphlet, Post Office Reform, he said: 


... the secondary distribution of letters is in some places a source of loss. This 
appears to me undesirable; every branch of the Post Office ought, in my opinion, to 
defray its own expenses... . 


Mr. Hunter said, in a passage in his letter not quoted earlier, that 


...if the remarks I have made are worth anything, Sir Rowland Hill’s great idea 
would have borne no fruit at all if postal work had been open to the world. No private 
company would have listened to him; and though it was with pain and labour that 
the penny post saw light, the State, assisted by public opinion, did, in the course of 
a year or two, adopt a principle of startling novelty which private enterprise would not 
have even considered. 


It does perhaps give us a measure of what Mr. Hunter’s remarks are worth 
that he was obviously not aware that the Chairman of the Mercantile Com- 
mittee which conducted the extraordinarily vigorous campaign to assist (or 
push) the Post Office to adopt Rowland Hill’s proposal was Mr. George Mof- 
fatt, a tea merchant, “who had made a fortune by the simple invention of 


™ See St. Martins-le-Grand, July, 1891, p. 252. 
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selling tea to all retailers and dealers throughout the kingdom, at the uni- 
form price of the market daily, by adding one half-penny a pound to such 
price, as his profit.” Furthermore, Mr. Moffatt had offered, if the Government 
was not willing to take the risk involved in adopting Rowland Hill’s proposals 
(which would bring a considerable reduction in postage rates), “to form a 
City Company which should take the Post Office entirely off their hands, 
guaranteeing to the State the same amount of revenue as before.”®! Mr. 
Hunter’s remarks involved a complete misconception of what Rowland Hill's 
“great idea” was. Rowland Hill had in mind reproducing within the Post 
Office the kind of result which would have come about if there had been no 
postal monopoly. He said in Post Office Reform: 


There cannot be a doubt that if the law did not interpose its prohibition, the trans- 
mission of letters would be gladly undertaken by capitalists, and conducted on the 
ordinary commercial principles, with all that economy, attention to the wants of 
their customers, and skilful adaptation of means to the desired end, which is usually 
practised by those whose interests are involved in their success. But the law consti- 
tutes the Post Office a monopoly. Its conductors are, therefore, uninfluenced by the 
ordinary motives to enterprize and good management; and however injudiciously the 
institution may be conducted, however inadequate it may be to the growing wants 
of the nation, the people must submit to the inconvenience; they cannot set up a 
Post Office for themselves.” 


Rowland Hill did mot approve of the postal monopoly. Its abolition would 
remove “an offence from our statute book” and would lead to 


the probable rise of a wholesome competition wherever the service is performed 
with less than the greatest efficiency and cheapness; a competition which, more than 
any other external circumstance, would tend to compel the department to have due 
regard to simple merit in its officers, and economic efficiency in all its arrangements 


He realized that the Post Office was forced by Government policy to provide 
a postal service in some areas at a loss. But this did not alter his view as to 
what should be done. “Upon the whole, however, I am so impressed with the 
evils attaching to every monopoly, that I cannot but regard the abandonment 
in question, after due preparation, as a desirable step.” 

Given his general position it is quite clear that Rowland Hill would have 
supported Marshall’s argument. Indeed, this is not a matter even for conjec- 
ture. In his Journal, Rowland Hill recorded his view on the legal action taken 
against the Circular Delivery Company: 

The proper mode of proceeding would have been to adopt a plan which I long ago 
discussed with the Assistant-Secretaries, and which has, I believe, been recently pro- 
posed in writing by my son, viz., to undertake the delivery of circulars at reduced 


* See Sir Rowland Hill and George Birkbeck Hill, I The Life of Sir Rowland Hill and the 
History of the Penny Postage 342 (1880). 
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rate (say a half-penny), on certain conditions made with a view to the convenience 
of the Post Office. .. . I do not like the enforcement of the monopoly. It covers mis- 
management.82 


The Post Office officials may have thought that Marshall had ignored “one of 
the great features of Rowland Hill’s system.” But they were wrong. There 
was nothing in Marshall’s argument which was inconsistent with Rowland 
Hill’s views.*% 


“TI id. 405-06. 


® For a more extended account of Rowland Hill’s views, see R. H. Coase, Rowland Hill 
and the Penny Post, 6 Economica 423-35 (1939). The sources for the various quotations 
for which no reference has been given will be found in that article. 











REAL AND PSEUDO GOLD STANDARDS! 


MILTON FRIEDMAN 
University of Chicago 


| Eero monetary arrangements have held a consistently important 
place among the topics discussed at the meetings of our Society. This is 
eminently fitting, since there is probably no other major facet of economic 
policy with respect to which liberals (in the sense of our Society) reach such 
divergent conclusions from the same underlying principles. 

One group, of which Philip Cortney is a distinguished member, favors a 
continuation of the formal linking of national currencies to gold, rigid ex- 
change rates between different national currencies, a doubling or more than 
doubling of the official price of gold in terms of national currencies, and an 
abandonment of governmental measures designed to evade the discipline of 
gold. This group is apparently indifferent about whether gold circulates as 
coin; it is satisfied with a gold bullion standard. 

A second group, represented by the Economists’ National Committee on 
Monetary Policy, also favors a continuation of the formal linking of national 
currencies to gold together with rigid exchange rates between different na- 
tional currencies. But it emphasizes the importance of gold coinage and of a 
widespread use of gold coin as money in national as well as international pay- 
ments. Apparently, this group believes there is no need for a change in present 
official prices of gold, or, at least, in the United States price. 

A third group, of which I count myself a member, favors a separation of 
gold policy from exchange-rate policy. It favors the abandonment of rigid ex- 
change rates between national currencies and the substitution of a system of 
floating exchange rates determined from day to day by private transactions 
without government intervention. With respect to gold, there are some differ- 
euces, buf most of us would currently favor the abandonment of any commit- 
ment by sovernments to buy and sell gold at fixed prices and of any fixed gold 
reserve cequirements for the issue of national currency as well as the repeal of 
any restrictions on private dealings in gold. 

I have stated and defended my own policy views elsewhere at some length” 


* Paper written for the Mont Pelerin Society meetings in September 1961. 


* See, in particular, “The Case for Flexible Exchange Rates” and “Commodity-Reserve 
Currency,” in my Essays in Positive Economics, pp. 157-203, 204-50 (1953), and A Pro- 
gram for Monetary Policy, pp. 77-84 (1959). 
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Hence, I would like to use this occasion instead to explore how it is that 
liberals can reach such radically different conclusions. 

My thesis is that current proposals to link national currencies rigidly to 
gold whether at present or higher prices arise out of a confusion of two very 
different things: the use of gold as money, which I shall call a “real” gold 
standard; governmental fixing of the price of gold, whether national or inter- 
national, which I shall call a “pseudo” gold standard. Though these have 
many surface features in common, they are at bottom fundamentally different 
—just as the near identity of prices charged by competitive sellers differs 
basically from the identity of prices charged by members of a price-ring or 
cartel. A real gold standard is thoroughly consistent with liberal principles, and 
I, for one, am entirely in favor of measures promoting its development, as, I 
believe, are most other liberal proponents of floating exchange rates. A 
pseudo gold standard is in direct conflict with liberal principles, as is suggested 
by the curious coalition of central bankers and central planners that has 
formed in support of it. 

It is vitally important for the preservation and promotion of a free society 
that we recognize the difference between a real and pseudo gold standard. War 
aside, nothing that has occurred in the past half-century has, in my view, done 
more to weaken and undermine the public’s faith in liberal principles than the 
pseudo gold standard that has intermittently prevailed and the actions that 
have been taken in its name. I believe that those of us who support it in the 
belief that it either is or will tend to be a real gold standard are mistakenly 
fostering trends the outcome of which they will be among the first to deplore. 

This is a sweeping charge, so let me document it by a few examples which 
will incidentally illustrate the difference between a real and a pseudo gold 
standard before turning to an explicit discussion of the difference. My exam- 
ples are mostly for the United States, the country whose monetary history I 
have studied in most detail. 


A. EXAMPLES OF EFFECTS OF A PsEUDO GOLD STANDARD 


I. UNITED STATES MONETARY POLICY AFTER WORLD WAR I 


Nearly half of the monetary expansion in the United States came after the 
end of the war, thanks to the acquiescence of the Federal Reserve System in 
the Treasury’s desire to avoid a fall in the price of government securities. 
This expansion, with its accompanying price inflation led to an outflow of gold 
despite the great demand for United States goods from a war-ravaged world 
and despite the departure of most countries from any fixed parity between 
their currencies and either gold or the dollar. The outflow of gold finally over- 
came Treasury reluctance to see the price of government securities fall. Begin- 
ning in late 1919, then more sharply in January 1920 and May 1920, the 
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Federal Reserve System took vigorous deflationary steps that produced first a 
slackening of the growth in the stock of money and then a sharp decline. 
These brought in their train a collapse in wholesale prices and a severe 
economic contraction. The near-halving of wholesale prices in a twelve-month 
period was by all odds the most rapid price decline ever experienced in the 
United States before or since. It was not of course confined to the United 
States but spread to all countries whose money was linked to the dollar either 
by having a fixed price in terms of gold or by central bank policies directed at 
maintaining rigid or nearly rigid exchange rates. Only those countries that 
were to experience hyperinflation escaped the price collapse. 

Under a real gold standard, the large inflow of gold up to the entry of the 
United States into the war would have produced a price rise to the end of the 
war similar to that actually experienced. But neither the postwar rise nor the 
subsequent collapse would have occurred. Instead, there would have been an 
earlier and milder price decline as the belligerent nations returned to a peace- 
time economy. ‘The postwar increase in the stock of money occurred only be- 
cause the Reserve System had been given discretionary power to “manage” 
the stock of money, and the subsequent collapse occurred only because this 
power to manage the money had been accompanied by gold reserve require- 
ments as one among several masters the System was instructed to serve. 

Under a wholly fiduciary currency, with floating exchange rates, the initial 
postwar expansion might well have uccurred much as it did, though the depre- 
ciating value of the dollar in terms of other currencies might have been a 
quicker and a more effective check than slowly declining gold reserves. But 
the subsequent collapse would almost surely not have occurred. And neither 
the initial price inflation nor the subsequent price collapse would have been 
communicated to the rest of the world. 

The world-wide inflation and then collapse was at the time a severe blow to 
a belief in free trade at home and abroad, a blow whose severity we now under- 
rate only because of the later catastrophe that overshadowed it. Either a real 
gold standard or a thoroughly fiduciary standard would have been preferable 
in its outcome to the pseudo gold standard. 


2. UNITED STATES MONETARY POLICY IN THE 1920’S AND BRITAIN’S 
RETURN TO GOLD 


There is a widespread myth among gold standard advocates that the United 
States monetary policy during the 1920’s paved the way tor the Great Depres- 
sion by being unduly inflationary. For example, Cortney writes, “the Federal 
Reserve Board succeeded in the 1920’s in holding up the price level for a 
surprising length of time by an abnormal expansion of inflationary credit, but 
in so doing it helped produce the speculative boom.’ Nothing could be farther | 


*In Introduction to Charles Rist, The Triumph of Gold, p. 8 (1961). 
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from the truth. The United States monetary policy in the 1920’s and espe- 
cially in the late 1920’s, judged in terms of either a real gold standard in the 
abstract or prior United States experience, was if anything unduly deflation- 
ary. 

The sharp 1920-21 price decline had brought prices to a level much closer 
to the prewar level than to the postwar peak though they were still appreciably 
above the prewar level. Prices rose only moderately in the subsequent cyclical 
expansion which reached its peak in 1923. From then until 1929, wholesale 
prices actually fell, at a rate of roughly 1 per cent a year. 

As to gold, credit, and money, the Federal Reserve System sterilized much 
of the gold inflow, preventing the gold from raising the stock of money any- 
thing like as much as it would have done under a real gold standard. Far from 
the Reserve System engaging in an “abnormal expansion of inflationary 
credit,” Federal Reserve credit outstanding in June 1929 was 33 per cent 
lower than it had been in June 1921 and only 16 per cent higher than in June 
1923 although national income was nearly 25 per cent higher in 1929 than in 
1923 (in both money and real terms). From 1923 to 1929, to compare only 
peak years of business cycles and so avoid distortion from cyclical influence, 
the stock of money, defined to include currency, demand deposits, and com- 
mercial bank time deposits, rose at the annual rate of 4 per cent per year, 
which is roughly the rate required to match expansion of output. On a narrower 
definition, excluding time deposits, the stock of money rose at the rate of only 
25 per cent per year.* 

The deflationary pressure was particularly strong during the great bull 
market in stocks, which happened to coincide with the first few years after 
Britain returned to gold. During the business cycle expansion from 1927 to 
1929, wholesale prices actually fell a trifle: one must go back to 1891-93 to 
find another expansion during which prices fell and there has been none since. 
The stock of money was lower at the cyclical peak in August 1929 than it had 
been 16 months earlier. There is no other occasion from the time our monthly 
data begin in 1907 to date when so long a period elapsed during a cyclical ex- 
pansion without a rise in the stock of money. The only other periods of such 
length which show a decline have an end point in the course of severe con- 
tractions (1920-21, 1929-33, 1936-37). 

So far as the United States alone was concerned, this monetary policy may 
have been admirable. I do not myself believe that the 1929-33 contraction 
was an inevitable result of the monetary policy of the 1920’s or even owed 
much to it. What was wrong was the policy followed from 1929 to 1933, as I 
shall point out in a moment. But internationally, the policy was little short of 

‘These statements are based on estimates of the stock of money from 1867 to date con- 
structed by Anna J. Schwartz and me in connection with a study for the National Bureau 


of Economic Research. Hereafter, I will use the term “stock of money” as referring to the 
first of these two definitions. 
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catastrophic. Much has been made of Britain’s mistake in returning to gold in 
1925 at a parity that overvalued the pound. I do not doubt that this was a 
mistake—but only because the United States was maintaining a pseudo gold 
standard. Had the United States been maintaining a real gold standard, the 
stock of money would have risen more in the United States than it did, prices 
would have been stable or rising instead of declining, the United States would 
have gained less gold or lost some, and the pressure on the pound would have 
been enormously eased. As it was, by sterilizing gold, the United States forced 
the whole burden of adapting to gold movements on other countries. When, in 
addition, France adopted a pseudo gold standard at a parity that under- 
valued the franc and proceeded also to follow a gold sterilization policy, the 
combined effect was to make Britain’s position untenable. The adverse con- 
sequences for faith in liberal principles of the deflationary policies adopted in 
Britain from 1925 to 1931 in the vain effort to maintain the re-established 
parity are no less obvious than they were far-reaching. 


3. UNITED STATES POLICY IN 1931 TO 1933 


United States monetary behavior in 1931 to 1933 is in some ways a repeti- 
tion of that from 1920 to 1921, but on a more catastrophic scale, in less for- 
tunate circumstances, and with less justification. As we have seen, in 1919 
the Reserve System deviated from the policy that would have been dictated 
by a real gold standard. In 1920, when it saw its gold reserves declining rap- 
idly, it shifted rules, over-reacted to the outflow, and brought on a drastic 
deflation. Similarly, from 1922 to 1929, the Reserve System sterilized gold 
and prevented it from exercising the influence on the money stock that it 
would have had under a real gold standard. And again in 1931, when Britain 
went off gold and the United States experienced an outflow of gold, the Re- 
serve System shifted rules, over-reacted to the outflow, and catastrophically 
intensified a deflation already two years old. 

The circumstances were less fortunate in 1931 than in 1920 in two different 
respects, one domestic and the other foreign, and both in some measure 
the Reserve System’s own creation. 

The domestic difference was that the deflationary action of 1920 came at 
the end of a period of expansion which was widely regarded as temporary 
and exceptional, and served to intensify without necessarily prolonging a re- 
cession that would probably have occurred anyway. The deflationary action of 
1931 came after two years of severe contraction which had been showing 
some signs of terminating; probably served to nip in the bud a revival; and 
both greatly intensified and substantially prolonged the contraction, turning 
it into the most severe for nearly a century. 

This difference was largely the Reserve System’s creation because of its 
inept handling of the banking difficulties that started in the fall of 1930. Until 
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that date, the contraction, while rather severe, had shown no signs of a 
liquidity crisis. Widespread bank failures culminating in the failure of the 
Bank of the United States in late 1930 changed the aspect of the contraction. 
This episode turned out to be the first of a series of liquidity crises, each 
characterized by bank failures and runs on banks by depositors anxious to 
convert deposits into currency, and each producing strong downward pressure 
on the stock of money. The Reserve System had been set up with the primary 
aim of dealing with precisely such crises. It failed to do so effectively but not 
because it lacked the power or the knowledge. At all times, it had ample 
power to provide the liquidity that the public and the banks desperately sought 
and the provision of which would have cut short the vicious chain reaction of 
bank failures. The System failed because accidents of personality and shifts 
of power within the System left it with no dominant personality who could 
avoid the usual outcome of committee control: the evasion of responsibility 
by inaction, postponement, and drift. More fundamentally yet, the failure 
reflected the adoption of a monetary system that gave great power to a small 
number of men and therefore was vulnerable to such accidents of personality 
and shifts of power. Had the liquidity crisis been cut short at its onset in 
1930 and the Bank of the United States kept from failing (as very likely 
would have occurred before the Federal Reserve System), the economy 
would probably have been vigorously expanding by September 1931 instead 
of being precariously balanced on the verge of another liquidity crisis. 

The international difference in circumstances that was less fortunate in 
1931 than in 1920 was the monetary situation in other countries. In many 
countries, monetary arrangements in 1920 were in a state of flux, so they 
could adapt with some rapidity. By 1931, a new pattern of international 
monetary arrangements had become established, in considerable measure un- 
der the patronage of the Federal Reserve Bank of New York, as well as the 
Banks of England and France. More serious and more directly to be laid at 
the Reserve System’s door, its gold sterilization policy had, as we have seen, 
increased the problem of adjustment for many other countries and so left 
them more vulnerable to new difficulties. In the event the monetary world 
split in two, one part following Britain to form the sterling area; the other, 
following the United States, in the gold bloc. The sterling area countries all 
reached bottom and began to expand in late 1931 or early 1932; most gold 
bloc countries experienced further deflation and did not reach bottom until 
1933 or 1934. 

The deflationary monetary actions had less justification in the fall of 1931 
than in 1920 for two different reasons. First, in 1920, the Federal Reserve 
System was still in its infancy, untried and inexperienced. Set up under one 
set of conditions, it was operating under a drastically different set. It had no 
background of operation in peace time, no experience on which to base judg- 
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ments. By 1931, the System had more than a decade of experience and had 
developed a well-articulated body of doctrine, which underlay the gold steri- 
lization policy and which called for its offsetting an outflow of gold rather 
than reinforcing its deflationary effect. Second, the gold situation was dras- 
tically different. By early 1920, the gold stock was declining rapidly and the 
Reserve System’s gold reserve ratio was approaching its legal minimum. Prior 
to September 1931, the System had been gaining gold, the monetary gold 
stock was at an all-time high, and the System’s gold reserve ratio was far 
above its legal minimum—a reflection of course of its not having operated in 
accordance with a real gold standard. The System had ample reserves to meet 
the gold outflow without difficulty and without resort to deflationary measures. 
And both its own earlier policy and the classical gold standard rule’ as en- 
shrined by Bagehot called for its doing so: the gold outflow was strictly specu- 
lative and motivated by fear that the United States would go off gold; the 
outflow had no basis in any trade imbalance; it would have exhausted itself 
promptly if all demands had been met. 

As it was, of course, the System behaved very differently. It reacted vigor- 
ously to the external drain as it had not to the internal drain by raising dis- 
count rates within a brief period more sharply than ever before or since. The 
result was a major intensification of the internal drain, and an unprecedented 
liquidation of the commercial banking system. Whereas the stock of money 
had fallen 10 per cent from August 1929 to August 1931, it fell a further 28 
per cent from August 1931 to March 1933. Commercial bank deposits had 
fallen 12 per cent from August 1929 to August 1931; they fell a further 35 
per cent from August 1931 to March 1933. Never was there a more unneces- 
sary monetary collapse or one which did more to undermine public acceptance 
of liberal principles. 

Once again, either a real gold standard throughout the 1920’s and ’30’s or 
a consistent adherence to a fiduciary standard would have been vastly pref- 
erable to the actual pseudo gold standard under which gold inflows and minor 
gold outflows were offset and substantial actual or threatened gold outflows 
were over-reacted to. And this pattern is no outmoded historical curiosity: 
witness the United States reaction to gold inflows in the early years after 
World War II and its recent reaction to gold outflows; witness the more 
recent German sterilization of gold inflows. The pseudo gold standard is very 
much a living menace. 


4. UNITED STATES NATIONALIZATION OF GOLD 


After going off gold in March 1933, the United States re-established a fixed 
official price of gold in January 1934, raising the price to $35 an ounce. Many 
current proponents of a rise in the official price of gold approve this action, 
regarding it as required to bring the value of the gold stock into line with an 
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allegedly increased fiduciary circulation. Perhaps a rise in the price of gold 
was desirable in 1934 but it cannot be defended along these lines, at least for 
the United States itself. In 1933, the ratio of the value of the gold stock to 
the total stock of money was higher than it had been in 1913 or at any date 
between. If there be any valid argument for a rise in the price of gold along 
these lines, it is for 1929, not 1934. 

Whatever may be the merits of the rise in the price of gold, there can be 
little doubt that the associated measures, which were taken in order that the 
rise in the price of gold should have the effect desired by the Roosevelt ad- 
ministration, represented a fundamental departure from liberal principles and 
established precedents that have returned to plague the free world. I refer, 
of course, to the nationalization of the gold stock, the prohibition of private 
possession of gold for monetary purposes, and the abrogation of gold clauses 
in public and private contracts. 

In 1933 and early 1934, private holders of gold were required by law to 
turn over their gold to the federal government and were compensated at 
a price equal to the prior legal price, which was at the time very decidedly 
below the market price. To make this requirement effective, private owner- 
ship of gold within the United States was made illegal except for use in the 
arts. One can hardly imagine a measure more destructive of the principles 
of private property on which a free enterprise society rests. There is no dif- 
ference in principle between this nationalization of gold at an artificially low 
price and Fidel Castro’s nationalization of land and factories at an artificially 
low price. On whai gruunds of principle can the United States object to the 
one after having itself engaged in the other? Yet so great is the blindness 
of some supporters of free enterprise with respect to anything touching on 
gold that as recently as last year Henry Alexander, head of the Morgan 
Guaranty Trust Company, successor to J. P. Morgan and Co., proposed that 
the prohibition against the private ownership of gold by United States citi- 
zens be extended to cover gold held abroad! And his proposal was adopted 
by President Eisenhower with hardly a protest from the banking community. 

Though rationalized in terms of “conserving” gold for monetary use, prohi- 
bition of private ownership of gold was not enacted for any such monetary 
purpose, whether itself good or bad. The circulation of gold and gold cer- 
tificates had raised no monetary problems either in the 1920’s or during the 
monetary collapse from 1930 to 1933. Except for the final weeks just pre- 
ceding the banking panic, the internal drain had not been for gold but for 
currency of any kind in preference to deposits. And the final gold drain was 
the consequence of the rumors, which proved correct, that Roosevelt planned 
to devalue. The nationalization of gold was enacted to enable the govern- 
ment to reap the whole of the “paper” profit from the rise in the price of 
gold—or perhaps, to prevent private individuals benefiting from the rise. 
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The abrogation of the gold clauses had a similar purpose. And this too 
was a measure destructive of the basic principles of free enterprise. Contracts 
entered into in good faith and with full knowledge on the part of both 
parties to them were declared invalid for the benefit of one of the parties! 

This collection of measures constituted a further step away from a real gold 
standard to a pseudo gold standard. Gold became even more clearly a com- 
modity whose price was fixed by governmental purchase and sale and ration- 
ing rather than money or even a form of money. 


5. INTERNATIONAL MONETARY FUND AND POSTWAR EXCHANGE POLICY 


I agree fully with Professor Rist’s criticisms of the International Monetary 
Fund and the arrangements it embodied.® These arrangements are precisely 
those of a pseudo gold standard: each country is required to specify a formal 
price of gold in terms of its own currency and hence, by implication, to specify 
official exchange rates between its currency and other currencies. It is for- 
bidden to change these prices outside narrow limits except with permission. 
It commits itself to maintaining these exchange rates. But there is no require- 
ment that gold serve as money; on the contrary, many of the IMF provisions 
are designed to prevent it from doing so. 

The results have been anything but happy from a liberal viewpoint: wide- 
spread controls over exchange transactions, restrictions on international trade 
in the forms of quotas and direct controls as well as tariffs; yet repeated ex- 
change crises and numerous changes in official exchange rates. No doubt, con- 
ditions are now far better than shortly after the war, but clearly in spite of 
the IMF and not because of it. And the danger of foreign exchange crises and 
accompanying interferences with trade is hardly over. In the past year, the 
United States moved toward direct interferences with trade to cope with a 
balance of payments problem; Germany appreciated; and Britain is now in 
difficulties. 


B. THE DISTINCTION BETWEEN A REAL AND A PsEuDO GOLD STANDARD 


Because of its succinctness and explicitness, Cortney’s numbered list of 
prerequisites for the restoration of “monetary order by returning to an inter- 
national gold standard” forms an excellent point of departure for exploring 
the difference between a real and a pseudo gold standard. His point number 
(6) concludes “the price of gold will have to be raised to at least $70 an 
ounce.” His point number (7) is ‘“Free markets for gold should be established 
in all the important countries, and trading in gold, its export and import 
should be absolutely free.”® Here is the issue in a nutshell. Can one conceive 
of saying in one breath that worldwide free markets should be established in, 


® See Charles Rist, op. cit. supra note 3, pp. 188-93. 
* Ibid., p. 37. 
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say, tin, and in the next, that the price of tin should “be raised” to some 
specified figure? The essence of a free market is precisely that no one can 
“raise” or “fix” price. Price is at whatever level will clear the market and it 
varies from day to day as market conditions change. If we take Cortney’s 
point (7) seriously, we cannot simultaneously take his point (6) seriously, 
and conversely. 

Suppose we follow up the logic of his point (7) and suppose a free market 
to prevail in gold. There might then develop, as there has in the past, a real 
gold standard. People might voluntarily choose to use gold as money, which 
is to say, to express prices in units of gold, and to hold gold as a temporary 
abode of purchasing power permitting them to separate an act of barter into 
a sale of goods or services for money and the purchase of goods or services 
with money. The gold used as money might be called different things in dif- 
ferent languages: “or” in French, “gold” in English; it might be measured 
in different units: say, in grams in France and ounces in the United States; 
special terms such as “napoleon” or “eagle” might develop to designate con- 
venient amounts of gold for use in transactions, and these might differ in 
different countries. We might even have governments certifying to weight and 
fineness, as they now inspect scales in meat markets, or even coining 
“eagles,” “double-eagles,” and the like. Changes in nomenclature or in units 
of measure, say, the shift from ounces to grams, might be made by legislation, 
but these would clearly have no monetary or income or redistributive effects; 
they would be like changing the standard units for measuring gasoline from 
gallons to liters; not comparable to changing the price of gold from $35 an 
ounce to $70 an ounce. 

If such a real gold standard developed, the price of commodities in terms 
of gold would of course vary from place to place according to transportation 
costs of both the commodities and of gold. Insofar as different countries used 
gold, and used different units, or coins of different size, the price of one kind 
of gold in terms of another would be free to vary in accordance with pref- 
erences by each country’s citizens for the one kind or the other. The range of 
variation would of course be limited by the cost of converting one kind of 
gold into another, just as the relative price of commodities is similarly limited. 

Under such a real gold standard, private persons or government might go 
into the business of offering storage facilities, and warehouse receipts might 
be found more convenient than the gold itself for transactions. Finally, private 
persons or governments might issue promises to pay gold either on demand or 
after a specific time interval which were not warehouse receipts but nonetheless 
were widely acceptable because of confidence that the promises would be re- 
deemed. Such promises to pay would still not alter the basic character of the 
gold standard so long as the obligors were not retroactively relieved from 
fulfilling their promises, and this would be true even if such promises were not 
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fulfilled from time to time, just as the default of dollar bond issues does not 
alter the monetary standard. But, of course, promises to pay that were in 
default or that were expected to be defaulted would not sell at face value, just 
as bonds in default trade at a discount. And of course this is what has hap- 
pened when a system like that outlined has prevailed in practice (e.g., in 
much of the pre—Civil War period in the United States). 

Such a system might and I believe would raise grave social problems and 
foster pressure for governmental prohibition of, or control over, the issue of 
promises to pay gold on demand.’ But that is beside my present point, which 
is that it would be a real gold standard, that under it there might be different 
national names for the money but there would not be in any meaningful sense 
either national currencies or any possibility of a government legislating a 
change in the price of gold. 

Side by side with such a standard, there could, of course, exist strictly 
national currencies. For example, in the United States from 1862-1879, green- 
backs were such a national currency which circulated side by side with gold. 
Since there was a free market in gold, the price of gold in terms of greenbacks 
varied from day to day, i.e., in modern terminology, there was a floating rate 
of exchange between the two currencies. Since gold was in use as money in 
Britain and some other countries, its main use in the United States was for 
foreign transactions. Most prices in the United States were quoted in green- 
backs but could be paid in gold valued at the market rate. However, the situ- 
ation was reversed in California, where most prices were quoted in gold but 
could be paid in greenbacks at the market rate. No doubt, in this historical 
episode, the expectation that greenbacks would some day be made promises 
to pay gold had an effect on their value by expanding the demand for them. 
But this was not essential to the simultaneous coexistence of the two curren- 
cies, so long as their relative price was freely determined in the market, just 
as silver and gold, or copper and silver, have often simultaneously circulated 
at floating rates of exchange. 

If a government abjured a national currency, it might still borrow from the 
community in the form of securities expressed in gold (or bearing gold 
clauses), some of which might be demand obligations and might be non-interest 
bearing. But it would thereby surrender everything that we now call monetary 
policy. The resources it could acquire by borrowing would depend on the 
interest it was willing to pay on interest-bearing securities and on the amount 
of non-interest bearing demand securities the public was willing to acquire. 
It could not arbitrarily issue any amount of non-interest bearing securities it 
wished without courting inability to meet its promises to pay gold and hence 
seeing its securities sink to a discount relative to gold. Of course, this limita- 
tion in governmental power is precisely what recommends a real gold standard 


*See my A Program for Monetary Stability, pp. 4-9 (1959). 
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to a liberal, but we must not make the mistake of supposing that we can get 
the substance by the mere adoption of the form of a nominal obeisance to 
goid. 

The kind of gold standard we have just been describing is not the kind we 
have had since at least 1913 and certain!y not since 1934. If the essence of a 
free market is that no one can “raise «ae price,’ the essence of a controlled 
market is that it involves restrictions of one kind or another on trade. When 
the government fixes the price of wheat at a level above the market price, it 
inevitably both accumulates stocks and is driven to control output—i.e., to 
ration output among producers eager to produce more than the public is will- 
ing to buy at the controlled price. When the government fixes the price of 
housing space at a level below the market price, it inevitably is driven to 
control occupancy—i.e., to ration space among purchasers eager to buy more 
than sellers are willing to make available at the controlled price. The controls 
on gold, like the related controls on foreign exchange, are a sure sign that the 
price is being pegged; that dollar, pound, etc., are not simply different names 
for different sized units of gold, but are national currencies. Insofar as the 
price of gold in these currencies and the price of one currency in terms of 
another are stable over considerable periods, it is not because of the ease of 
converting one quantity of gold into another and not because conditions of 
demand and supply make for stable prices, but because they are pegged prices 
in rigged markets. 

The price of $35 an ounce at which gold was supported by the United 
States after January 1934 was initially well above the market price—like the 
price at which wheat is currently being supported. The evidence is in both 
cases the same: a rapid expansion of output and the accumulation of enor- 
mous stockpiles. From 1933 to 1940, production in the United States rose 
from less than 2.6 million ounces to 6 million ounces; in the world, from 25 
million ounces to 41 million ounces; the gold stock in the Treasury rose from 
200 million ounces to 630 million, or by 1} times as much as the total of 
world output during the intervening period. Had this pace of increase in out- 
put and stock continued, the gold purchase program might well have been 
limited in scope; perhaps, as the United States silver purchase program finally 
was, to domestic output alone. 

But the war intervened, which stopped the inflow of gold and brought a 
major rise in the stock of money. The resultant rise in other prices with no 
change in the price of gold has altered the character of the fixed United States 
price. It is now probably below the market price (given the present monetary 
use of gold), like rents under rent control. The evidence is again in both cases 
the same; 2 reduction in production, a decline in stocks, and a problem of 
rationing dem\oders. The United States gold output is now less than in 1933 
though world e&tput still exceeds the level of that year. The United States 
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gold stock has declined to roughly 500 million ounces, well below its wartime 
peak but still 24 times its level when the present price for gold was established. 
The restriction on the ownership of gold abroad by United States citizens is a 
first, and feeble, step toward still tighter rationing of demanders. The gentle- 
men’s agreement among central banks not to press for conversion of dollar 
balances into gold is a more far-reaching if still rather weak additional step. 
The history of every attempt at government price fixing suggests that if the 
pegged price ‘s far below the market price for long, such attempts are doomed 
to fail. 

Doubling the price of gold would no doubt reverse the situation and raise 
the pegged price again above the market price. Gold production and United 
States gold stocks would no doubt rise. But to what avail? Gold would still be 
simply a commodity whose price is supported; countries would continue with 
their separate monetary policies; fixed exchange rates would freeze the only 
market mechanism available under such circumstances to adjust international 
payments; foreign exchange crises would continue to succeed one another; 
and direct controls of one kind or another would remain the last resort, and 
one often appealed to, for resolving them. 

This kind of pseudo gold standard violates fundamental liberal principles 
in two major respects. First, it involves price fixing by government. It has 
always been a mystery to me how so many who oppose on principle govern- 
ment price fixing of all other commodities can yet approve it for this one. 
Second, and no less important, it involves granting discretionary authority to 
a small number of men over matters of the greatest importance; to the central 
bankers or Treasury officials who must manage the pseudo gold standard. This 
means the rule of men instead of law, violating one of our fundamental polit- 
ical tenets. Here again, I have been amazed how so many who oppose on 
principle the grant of wide discretionary authority to governmental officials 
are anxious to see such authority granted to central bankers. True, central 
bankers have on the whole been “sound money” men with great sympathy for 
private enterprise. But since when have we liberals tempered our fear of con- 
centrated power by trust in the particular men who happen at a particular 
moment to exercise it? Surely our cry has been very different—that benevolent 
or not, tyranny is tyranny and the only sure defense of freedom is the dis- 
persal of power. 


C. CoNcLUSION 


Let me close by offering a proposal, not for reconciling our views, but at 
least for possible agreement among us on one part of the gold problem. Can 
we not all agree with Mr. Cortney’s point (7): the establishment of a thor- 
oughly free market in gold, with no restrictions on the ownership, purchase, 
sale, import, or export of gold by private individuals? This means in partic- 
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ular, no restrictions on the price at which gold can be bought or sold in terms 
of any other commodity or financial instrument, including national currencies. 
It means, therefore, an end to governmental price fixing of gold in terms of 
national currencies. 

The major problem in achieving such a reform is, as for the United States 
wheat program, the transitional one of what to do with accumulated govern- 
ment stocks. In both cases, my own view is that the government should im- 
mediately restore a free market, and should ultimately dispose of all of its 
stocks. However, it would probably be desirable for the government to dispose 
of its stocks only gradually. For wheat, five years has always seemed to me 
a long enough period so I have favored the government committing itself to 
dispose of 4 of its stocks in each of five years. This period seems reasonably 
satisfactory for gold as well, and hence my own proposal for the United States, 
and also other countries, would be that the government should sell off its gold 
in the free market over the next five years. Perhaps the greater ratio of the 
accumulated stock to annual production for gold than for wheat makes a 
longer transitional period appropriate. This seems to me a matter of expe- 
diency not of principle. 

A worldwide free market in gold might mean that the use of gold as money 
would become far more widespread than it is now. If so, governments might 
need to hold some gold as working cash balances. Beyond this, I see no reason 
why governments or international agencies should hold any gold. If individuals 
find warehouse certificates for gold more useful than literal gold, private en- 
terprise can certainly provide the service of storing the gold. Why should gold 
storage and the issuance of warehouse certificates be a nationalized industry? 











STRUCTURAL UNEMPLOYMENT: A RECON- 
SIDERATION OF THE EVIDENCE 
AND THE THEORY 


HAROLD DEMSETZ 
University of California, Los Angeles 


; in recent months structural unemployment has been widely dis- 
cussed, both the issues and the relevance of the evidence offered remain un- 
clear. The discussants have generally failed to describe the phenomena with 
which they are concerned, have not clearly specified hypotheses about these 
phenomena, and, finally, have not provided adequate explanatory theories. 
This paper’s objectives are two: to clarify and improve the discussion in the 
three respects just mentioned; to examine the evidence. 

Part I attempts to formulate a hypothesis that can be used to specify tests 
for structural unemployment and examines labor-force categories for which 
such tests can be performed. Part II specifies and applies tests for structural 
unemployment to one such labor-force category. Since the conclusions derived 
from these tests run contrary to those arrived at by the Council of Economic 
Advisors in the Council’s statement before the Joint Economic Committee 
(The American Economy in 1961: Problems and Policies), relevant parts of 
the Council’s statement are included in footnotes. All quotations from the 
Council’s statement are from Appendix B. Since the tests presented in Part II 
indicate some degree of confirmation of the existence of structural unemploy- 
ment, Part III presents a simple argument which implies such existence and 
is consistent with economic theory. 


I 


Discussants of structural unemployment have not been clear about what 
they mean by the words “structural unemployment.” What seems to be im- 
plied is unemployment that is distinguished by its persistence in the face of 
monetary and fiscal measures designed to reduce unemployment. Three re- 
lated hypotheses seem to be mixed in the discussions. 


(H,). Structurally unemployed keep the unemployment rate from falling below, 
say, 5 per cent. Moreover, the structurally unemployed are growing in importance 
so that the minimum unemployment percentage is likely to increase. 

(H.). Recent increases in unemployment to a “large” extent are attributable to 
increases in the structurally unemployed. 


80 
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(H,). Structurally unemployed at present account for a “significant” percentage 
of total unemployed. 


These hypotheses are not mutually exclusive, so that a comment about 
their distinguishing features is in order. H,; refers to a hard-core of unem- 
ployed that is subject to an increasing trend. Over several years this hard-core, 
during successive cycle peaks, may grow from 5 to 6 to 7 per cent of the labor 
force. This assertion is consistent with only small changes in the number of 
hard-core unemployed in adjacent cyclical troughs and peaks. He, on the 
other hand, claims that in moving from a cyclical peak to an adjacent trough, 
the economy experiences a swelling of the ranks of the hard-core unemployed. 
H; asserts nothing about unemployment relative to the passage of time; it 
makes a claim about the level of unemployment at the present time. 

If we evaluate these hypotheses by referring to the groups of workers that 
are thought to contain the hard-core unemployed, we find that Hz can be dis- 
missed. Moreover, Hz; really specifies a further quantitative restraint on Hy, 
namely, that the trend has already achieved a level high enough to account for 
a significant percentage of the currently unemployed. We are left with three 
assertions that can be combined into a single hypothesis: 


(H). There exists a hard-core of unemployables that prevents the unemployment 
rate from falling to frictional levels, grows secularly, and currently accounts for a 
significant percentage of the unemployed. 


A major conclusion of this paper is that H cannot be rejected and tends to 
be confirmed by available evidence. 

Four groups of unemployed are frequently mentioned in discussions of 
structural unemployment: First, unemployed who are associated with chroni- 
cally distressed industries. Second, unemployed associated with industries that 
have suffered a recent sharp, but non-cyclical, decline in product demand. 
Most of these industries are defense oriented. Military aircraft producers are 
good examples. Third, unemployed who have lost their jobs because of tech- 
nological change. Fourth, groups who are unemployed because there has been 
a rapid secular increase in the supply of workers offering highly substitutable 
services to prospective employers. Examples are the female, youth, and non- 
white components of the labor force. 

What is there about these groups that distinguishes them for consideration 
as structurally unemployed? A single characteristic common to all four groups 
is that initial unemployment is not attributable to a cyclical downturn in 
aggregate demand. While these groups are most frequently mentioned by dis- 
cussants, many more groups would qualify under this common characteristic. 

Hypothesis He describes a situation in which the structurally unemployed 
substantially increase in numbers over a period of one or two years. Clearly, 
none of the groups in which these unemployed are alleged to be found can 
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provide reasons for such a rapid increase in numbers of structurally unem- 
ployed. Technological change takes place gradually. Even though we may 
have witnessed an acceleration in its pace recently (and there are some who 
deny this), technological change can not explain numerous additions to the 
structurally unemployed over so short a time span as from 1957 to 1960, 
Distressed industries have been with us for a long time, and it is not apparent 
that the number of industries so classified has increased in the last few years. 
Nor is there any reason to believe that the frequency of change in the struc- 
ture of civilian and government demand is increasing. Finally, no component 
of labor-force structure can change too greatly over a period of two or three 
years. If the structurally unemployed are found primarily in these groups of 
workers, there seems no a priori reason for asserting Hz. Moreover, groups of 
workers specified by proponents of hard-core unemployment arguments are 
not unemployed initially because of a cyclical downturn. For this reason, it is 
difficult to rationalize a connection between the recent cyclical downturn and 
large increases in the number of structurally unemployed. This hypothesis, 
therefore, is relegated to a position of less importance than hypothesis H, and, 
although we will have something to say about He, our tests will concentrate 
on H. 

The secular rise in the number of female and non-white workers and in the 
youth component of the labor force (since 1950) would seem to make the 
fourth group suitable material for testing H. The lack of apparent trend for 
the first two groups (those associated with chronically distressed industries 
and industries suffering sharp, non-cyclical downturns in demand) and the 
lack of easily proved trend for the third group (technologically unemployed) 
would seem to make these groups less desirable testing material. 

Moreover, emplc- .ient data by age and sex are readily available, whereas, 
suitable indexes for the other groups of workers are lacking. For these reasons, 
and because the first group of workers has not received adequate attention in 
recent economic literature, the statistical tests that follow depend on struc- 
tural unemployment showing up in the relevant age-sex labor-force compo- 
nents. The following tests will understate the degree of structural unemploy- 
ment to the extent that it is found in other categories of the labor force. 


II 


We now turn to evidence bearing on the validity of H. If there exist hard- 
core unemployed, the very fact that they remain unemployed when others find 
employment should make the hard-core unemployed a higher fraction of the 


* To the extent that technologically displaced workers tend to be females, young workers, 
or non-whites, they would be captured by data for the first group. Strictly speaking, even 
though the frequency of job loss by the first three groups might be constant, a growing 
difficulty in finding re-employment would produce the required trend. 
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unemployed in high employment years than in low employment years if tiese 
years are not separated by many intervening years. 

Consider 1957 a prosperous year and 1960 as mainly a recession year. Data 
for these years, modified to take account of changes in labor-force structure 
are presented in Table 1. Column (1) lists the groups into which the labor 
force is classified. Column (2) gives the numbers of workers in these groups 
in 1957; column (3) shows the percentage of each group unemployed in 1960. 
Column (4) multiplies the numbers in each group, as shown in column (2), 
by the percentage of column (3). This estimates the number of unemployed 
in 1960 if the structure in 1960 had been the same as in 1957. Column (5) is 


TABLE 1 




















| 
Siaiaecaiiahadiaal | ESTIMATED PERCENTAGE OF TOTAL 
NUMBER | . : - "| Numperor | UNEMPLOYMENT 
setae or Each | ,, | 
; oF PERSONS 4 : UNEMPLOYED — ——s 
LaBor GRouPs Group ~ 
(In THovusANDs), | ina (In Tuov- 
1957 1960 me Dy SANDS), Estimated Actual 
ww MATES | (4) = (3) X(2) 1960 1957 
(1) (2) (3) (4) (5) (6) 
Male: 45 ,882 | 5.4 2,470 65.2 64.4 
14-19 2 ; 3,102 14.0 434 11.4 12.0 
20-24 iat 3,626 | 8.9 322 8.5 9.6 
25-64 Ney: 36,676 4.4 1,614 42.6 40.0 
65 and over..... 2,478 4.2 100 2.6 2.8 
Female: 22,064 5.9 1,320 34.8 35.6 
14-19 ; , 2,192 12.9 283 am 7.6 
_. ae 2,442 8.3 203 5.4 5.0 
25-64 oer | 16,617 4.9 811 21.4 22.0 
65 and over.......| 813 2.8 23 0.6 1.0 
Total: | Pe ere | 3,790 100.0 100.0 











Source: Column (2) is from The Extent and N ature of Frictional Unemployment, Bureau of Labor Statistics, Study 
Paper No. 6, November 19, 1959, p. 34. Columns (3) and (6) are from the Council of Economic Advisor’s Statement, 
The American Economy in 1961: Problems and Policies, supplement B. 





the percentage distribution of column (4). Finally, column (6) reports the 
percentage of unemployed for each group that actually prevailed in 1957. The 
data are now in a form suitable to test the restrictions on unemployment per- 
centages implied by H. We are assuming here that the differences in percent- 
ages shown in columns (5) and (6) are attributable to changes in the struc- 
ture of the labor force. It is necessary to estimate 1960 unemployment per- 
centages on the basis of the 1957 labor-force structure because the secular 
increase in young workers and female workers would tend to make the per- 
centages of unemployment allocable to these groups larger in the later year. 
To circumvent this problem, we assume that the structure of the labor force 
in 1960 is no different than in 1957 and then test to see if the structural 
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groups contain higher percentages of over-all unemployment in the cyclical 
peak than they do in the trough. 

The results are striking. In both the male and female 14-19 age groups the 
estimated 1960 percentages are lower than the actual 1957 percentages. In 
both the male and female 65-and-over age groups the estimated 1960 percent- 
ages are lower than the actual 1957 percentages. (Older workers are some- 
times referred to as a group in which structurally unemployed are to be 
found.) Finally, for females, all age groups taken together, the estimated 1960 
percentage is lower than the actual 1957 percentage. These are precisely the 
groups (in addition to non-white labor) in which the hard-core unemployed 
are allegedly found, and, therefore, the groups that H implies will contain a 
higher percentage of the unemployed in a good year (1957) than in a poor 
year (1960). For no group does the evidence lead to a rejection of H. 

Although this evidence has a direct bearing on the validity of part of H, it 
surely is not strong enough to allow a complete acceptance of this hard-core 
thesis. What the evidence does imply consistently is that H cannot be re- 
jected and that it warrants further examination.* 


* The statement of the Council of Economic Advisers presented before the Joint Eco- 
nomic Committee has provided the basis for much of the argument offered by economists 
who do not believe a structural unemployment problem exists. Supplement B, pages B-1 
to B-15 of the Council’s statement contains the evidence on which the Council’s conclusions 
are based. Since these conclusions are opposite to thuse of this paper, they are presented 
and examined here. The first paragraph of the following quotation seems definitely to 
indicate that H is the hypothesis at issue: 

“The question sometimes arises whether the obstinate refusal of the unemployment rate 
to decline below 5 per cent since the end of 1957 is a consequence of long-term ‘structural’ 
changes in the age, sex, and other composition of the labor force, and not weakness in 
aggregate demand.... 

“But this argument can be shown to be false.” 


“We begin by looking at the age and sex composition of the unemployed in say, 1957 
and 1960. If the ‘hard-core’ argument were true, women and older workers ought to be a 
larger fraction of the unemployed in the later year. . . . But workers in the over-64 age 
group formed only 3.1 per cent of the body of the unemployed in 1960 as against 3.8 per 
cent in 1957. There is an approximately compensating increase in the proportion of workers 
under-24 among the unemployed: 34.2 per cent in 1957, 35.0 per cent in 1960. As for the 
breakdown by sex, women were 35.3 per cent in 1957. Clearly there is little or no difference 
between the two years and what there is does not especially favor the ‘hard-core’ hy- 
pothesis.” 

If H is at issue, these quotations contain a serious logical error. The very “stubbornness” 
of the hard-core unemployment would tend to make these unemployed a higher percentage 
of the unemployed in high-employment years than in low-employment years. The above 
quotations argue just the reverse. Indeed, the data mentioned in these quotations support 
the hard-core thesis for both the over-64 age group and the female group. The reason that 
the under-24 age group does not seem to support the thesis is the Council’s failure to take 
account of the recent growth of this component in the labor force. It is for this reason 
that the data adjustment contained in Table 1 of this paper leads to a confirmation of H 
for the young worker group. 

If He is the hypothesis, the discriminating powers of the Council’s tests are practically 





ss‘? 
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We now move to a direct test of the second assertion contained in H, name- 
ly, that the structurally unemployed are growing in importance secularly. 
To do this appropriately, the effect of the cycle must be limited. Hence, as a 
basis for the construction of Table 2, seasonally adjusted unemployment rates 
for the months of January, April, July, and October were recorded for the 
time-span 1949-60; in addition, data for September, 1961, with an over-all 
rate of 6.8 per cent, are included as the most recent data at the time of writing. 
These monthly data were then separated according to the magnitude of the 
unemployment rate, i.e., 3-4 per cent unemployed, 4—5 per cent unemployed, 


TABLE 2 


PERCENTAGE DISTRIBUTION OF UNEMPLOYMENT FOR 
MONTHS WITH UNEMPLOYMENT RATES BETWEEN 
5 AND 7 PER CENT, 1949-60 








— Both Sexes Female ames 14) 
(Ages 14-19) (Over 14) Male (14-19) 
US a ipcaceans 18.3 30.2 40.5 
Pere, 17.1 30.9 38.3 
he 15.6 ao.8 42.6 
_. aa 17.0 32.7 43.1 
ERE 19.2 55.5 47.5 
MR i'n, Stok 2 19.8 35.2 47.2 
ere 20.3 37.5 48.7 














Source: Calculated from Employment and Earnings, February, 1961, United 
States Department of Labor. 
etc. The only unemployment-rate category that contained months spanning 
a significant portion of the 1949-61 time interval was 5—7 per cent. The 5-7 
per cent unemployment-rate category contained the following months: 


1949: April, July 

1950: January, April, July 

1954: April, July, October 

1958: January, October 

1959: January, April, July, October 
1960: January, April, July, October 
1961: September 


nil. For while He asserts that to a large extent recent increases in unemployment are at- 
tributable to increases in the structurally unemployed, it does not say that the percentage 
of unemployed allocated to structural groups will increase in moving from a high-employ- 
ment year to a low-employment year. Suppose that in a high-employment year all un- 
employment is structural. Then, even if all the unemployment forthcoming when the econ- 
omy moves to a low-employment year is structural, there will be no increase in the per- 
centage of unemployment allocated to structural labor-force categories. If H and He are 
both correct, they would work in opposite directions on the unemployment percentages. 
For these reasons, the use of the Council’s test to reject Hz leaves much to be desired. 
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Table 2 shows the percentage distribution of seasonally adjusted unem- 
ployment averaged over these months for the indicated years for groups of 
workers that should contain the structurally unemployed. The percentages in 
the last column of this table do show a strong tendency to increase secularly. 
This tendency is even stronger for the female group. For both sexes, ages 
14-19, the percentages first decrease and then, from 1954 to 1960, increase.’ 

These data indicate that if recent changes in labor-force structure continue 
or accelerate, unemployment will be increasingly concentrated in special 
worker groups. If this changing structure is not to push over-all unemploy- 
ment rates up there will need to be a secular decrease in the age-sex-specific 
unemployment rates for these groups, i.e., the percentage of females who are 
unemployed will need to decrease. Table 3 shows no indication of a decrease 


TABLE 3 


UNEMPLOYMENT PERCENTAGES: BOTH SEXES (B), MALE- 
SPECIFIC (M), FEMALE-SPECIFIC (F) 









































Series 1 Series 2 SERIES 3 Series 4 
| 7 | | | 
Date | B | M| F | Date | B | M Date | B | M| F | Date | B | M| F 
——} —--|--—] on = ~ : —}—— : . 
2-49 | 4.7| 4.6 4.8] 3-49 | 5.0| 5.1) 4.6 6-49 | 6.1] 6.2| 6.1] 7-49 | 6.7| 6.6 68 
2-55 4.7| 4.6) 5.1] 1-55 | 4.9) 4.8) 5.1 9-54 | 6.2 6.0 6.4 3-58 6.71 6.8165 
2-60 | 4.8) 4.6) 5.4] 5-59 | 5.0] 4.8) 5.6) 11-58 | 6.1) 6.1] 6.1] 12-60 6.8) 6.6, 7.1 
¥i | F } +60 | 5.1] 5.0) 5.4 11-0 | 6.2) 5.9 “" . 
_ 





Source: Employment and Earnings, February 1961, United States Department of Labor. 


in female unemployment as a percentage of the female labor force. On the con- 
trary, these data show some tendency for this percentage to increase. In Table 
3, Series 1 shows the male-specific (M) and female-specific (F) unemploy- 
ment rates for months with similar low over-all unemployment rates, indi- 
cated by the (B), for both sexes, column. All data are seasonally adjusted. 
Series 2, 3, and 4 present the same type of information for successively higher 
over-all unemployment rates. (The two 4.7 rates in series 1 under B are equal 
only as a result of rounding.) Series 1 indicates a definite secular rise in the 
female-specific unemployment rate, while the male-specific rate remains un- 
changed. In no series does the male-specific rate tend to increase. There is some 
tendency for the female-specific rate to increase in series 2, 3, and 4, though 
not as clearly as in Series 1. It should be remembered that the female-specific 


* The 15.6 figure in 1954 should be discounted. The retention of young males in the armed 
service as a result of the Korean War, together with a high college participation rate, re- 
sulting both from the draft deferment laws and the Korean G.I. Bill, worked to bring about 
a reduction in the number of young males in the labor force. The number of such workers 
in the labor force in 1954, for the months of April, July, and October (seasonally adjusted) 
was 2,175,000; for 1950, January, April, and July, the average was 3,081,000. 
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rate must show a decreasing trend if the growth of this labor force component 
is not to push the over-all unemployment rate up. 

The results of the last two tests indicate that the assertion about trend 
contained in H cannot be rejected, and that the hard-core unemployed seem 
to be growing in importance secularly. 

We now turn our attention to the third part of hypothesis H. This asserts 
that the structurally unemployed currently account for a significant percentage 
of the unemployed. How many of the currently unemployed can be identified 
as being structurally unemployed? This is the type of question which is im- 
possible to answer in an unchallengeable fashion. Nonetheless, we will attempt 





TABLE 4 


AVERAGE NUMBERS OF UNEMPLOYED 


Selected Years and Months (Seasonally Adjusted) 





























UNEMPLOYED 
ies i aaa FEMALES UNEMPLOYED 
UNEMPLOYMENT RATE | MonTHS AND YEAR vate wha beta 
ee Cun) AND MALES (Over 19) 
(14-19) (In THousanps) 
(In THOUSANDS) 
—— ——E ———— 
} A. 1948; 1949 

abide emnticaaagedat aac aiagiitiainenanaiiitiaiainiaiats 
1) 3.8 Nov. and Dec., 1948 946 1373 
2) 6.6 Sept. and Nov., 1949 1610 2478 
3) 6.7 July, 1949 1644 2514 

B. 1957; 1960-61 
1’) 3.9 March and April, 1957 1299 1345 
2') 6.6 Nov. and Dec., 1960 2145 2459 
3’) 6.8 Sept., 1961 2350 2481 
C. First Estimates of Non-structural Unemployment 
1”) March and April, 1957 1089 1345 
(2’) Nov. and Dec., 1960 1809 2459 
(3”) Sept., 1961 1907 2481 
D. Second Estimates of Non-structural Unemployment 

(1). March and April, 1957 944 1345 
op SER eee Nov. and Dec., 1960 1594 2459 
De chines cheat Sept., 1961 1628 2481 














Source: Calculated from Employment and Earnings, United States Department of Labor, February, 1961, and 


October, 1961. 











88 THE JOURNAL OF LAW AND ECONOMICS 


to set a lower limit on the number of unemployed that can be identified as 
structurally unemployed. It is not enough merely to count the number of 
female and young male workers, for many of these might be unemployed for 
cyclical reasons. One way of making our estimate is to determine the number 
of these unemployed that we are willing to count as cyclically unemployed by 
referring to a recession during which the structural problem is believed to be 
largely absent. Tables 4 and 5 present the results of calculations that seek to 
establish two alternative lower limits for the number of structurally unem- 
ployed. These calculations are based on the following two assumptions: (1) 


TABLE 5 


ESTIMATED PERCENTAGE RATES OF STRUCTURAL 
UNEMPLOYMENT, 1957 AND 1960 








ESTIMATED 
NUMBER OF 
. : PERCENTAGE OF | PERCENTAGE OF 
MonTHs AND YEAR STRUCTURALLY : a 
LABorR Force OF UNEMPLOYED 
UNEMPLOYED 


(In THousanps) 





BASED ON ESTIMATES OF PART C, TABLE 4 





March and April, 1957. ; 210 0.3 











7.9 
Nov. and Dec., 1960...... 336 0.5 7.3 
Sept., 1961........ eee 443 0.6 9.4 

BASED ON ESTIMATES OF PART D, TABLE 4 
; | —_ 

March and April, 1957... ... 355 0.5 13.4 
Nov. and Dec., 1960......... 551 0.8 12.0 
Sept., 1961. . aera 622 0.9 43.5 














There were no structurally unemployed in 1948 and 1949. (2) Structural un- 
employment in 1957 and 1960 is limited to females and young males. These 
assumptions, of course, tend to bias our estimates of structural unemployment 
toward under-estimation. 

The top fourth of Table 4 gives data for the transition from peak year 1948 
to trough year 1949. The second fourth gives unemployment data for peak 
year 1957 and alternative trough years 1960 and 1961 (depending on whether 
we define the trough in terms of Gross National Product or unemployment 
rate). The peak months and trough months of the 1957, 1960-61 cycle were 
chosen to conform in over-all unemployment rates to the 1948-49 cycle. 
Parts C and D of Table 4 contain two estimates of the numbers of unemployed 
in the 1957, 1960-61 cycle that can be counted as cyclically unemployed. 
Both estimates count all unemployed males over 19 years of age as cyclically 
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unemployed. The estimates of cyclically unemployed females and young 
males contained in Part C are obtained by assuming the same percentages of 
unemployment accounted for by these groups in the 1948-49 cycle are appli- 
cable to the 1957, 1960-61 cycle.* Part D gives estimates of the cyclically un- 
employed components of the structural groups based on the assumption that 
the same quantitative relation between unemployed males (over 19) and the 
structural groups exhibited in the 1948-49 cycle should be exhibited in the 
1957, 1960-61 cycle.® 

The author’s preference is for the estimates contained in Part D. These 
have a clear rationalization and are definitely related to hypothesis H. The 
estimates of Part D make the following claim. From 1949 to 1960, the number 
of males (over 19) in the labor force increased by about 6.4 per cent. If the 
female and young male groups had increased by the same percentage, we 
would expect 1960 to exhibit the same number of unemployed in these groups 
per adult male unemployed as the number exhibited in 1949, Any number of 
unemployed females and young males in excess of this estimate for 1949 is 
attributable to the fact that these groups grew at a faster rate, as components 
of the labor force, than the 6.4 per cent rate of the adult male group. In fact, 
the structural groups grew in numbers by approximately 28.5 per cent. The 
estimates contained in Part C have a less direct relation to hypothesis H. The 
procedure used for these estimates is more arithmetical in that it does not 
depend on the number of adult males unemploved in the year for which the 
estimate is being made. The estimates woul¢ he same if all unemployed 
were females or if all were adult males in 1957, 1960, and 1961. 

The differences between the actual numbers of unemployed in the structural 
groups and our estimates of the cyclical unemployed components of these 
groups give us our estimates of the numbers of structurally unemployed in the 
1957, 1960-61 cycle. These estimates are given in Table 5. For November 
and December, 1960, the estimated minimium numbers of structurally unem- 
ployed accounted for 0.5 per cent of the labor force and 7.3 per cent of the 
unemployed according to the estimate of Part C, Table 4. The estimate of 
Part D gives the minimum numbers as 0.8 per cent of the labor force and 12.0 
per cent of the unemployed. Almost a year later, and after Gross National 
Product started to increase, estimates based on the first procedure give the 
numbers of structurally unemployed as 0.6 per cent of the labor force and 9.4 
per cent of the unemployed. The second procedure leads to estimates amount- 
ing to 0.9 per cent of the labor force and 13.5 per cent of the unemployed. 

“Line (1) of Table 4 gives unemployment in the structural groups as 964,000. This is 41.2 


per cent of total unemployment. This same percentage of 1957 total unemployment is 
1,089,000 and is entered on line (1”). Lines (2”) and (3”) were calculated in the same fashion. 
° The estimate of 944,000 shown in line (1””) of Table 4 is calculated by solving the fol- 


lowing equation of proportions: (X/1,345) = (964/1,373). Lines (2’”) and (3’") are 
calculated in the same fashion. 
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Our estimates of the minimum numbers of structurally unemployed are 
about 10 per cent in magnitude. This is a borderline magnitude. Whether or 
not it is small enough to lead to a rejection of the last part of hypothesis H 
must be decided by the reader. This percentage is certainly not insignificant. 
Moreover, the increase in this percentage for 1961 over 1960 suggests that the 
structurally unemployed may soon become significant percentages of the un- 
employed, if they are not already.® 

Table 5 allows us to shed some light on hypothesis He (recent increases in 
unemployment to a “large” extent are attributable to increases in the struc- 
turally unemployed). Of the increase in total unemployment from 1957 to 
1961, our second estimating procedure indicates that structural unemploy- 
ment accounted for about 12 per cent.” 


III 


Having examined some of the evidence, we turn now to an explanation of 
how structural unemployment can arise and an examination of the possibility 
of controlling such unemployment through aggregative techniques. 

The evidence presented in Part II of this paper does not permit a rejection 
of H. For this reason, an explanation of the occurrence of structural unem- 
ployment which is consistent with economic theory is the subject of the final 
section of this paper. This explanation is a version of the old classical argu- 
ment and can be stated briefly: Minimum-wage laws and union wage rates 
make it impossible or difficult for a growing component of our labor force to 
offer its services at wage rates sufficiently low to be employed. 

In a period of rapid population growth, with many young workers and 
women entering the labor market, or in a period of more rapid technological 
change, with workers being displaced by capital and/or other types of labor, 
there is no automatic reason for new or displaced workers to be employed or 
re-employed if relative wage rates are not flexible. This is most likely to be 
true for those classes of workers whose productivity in new types of employ- 
ment is expected to be low. Employers might need to pay these workers wages 
below the union or legal minimum before their employment would be justified. 
It would not be surprising if the groups of workers whose services were ex- 
pected to yield low productivity in new types of employment contained the very 


* It should be noted that our minimum estimate is sufficient to prevent the unemployment 
rate from declining below 5 per cent if frictional unemployment is between 3 per cent and 
4 per cent. The 5 per cent rate is suggested by the Council as a rate sufficiently above the 
frictional level to cause concern. (See note 2 supra.) 


* Using different estimating techniques, the Council estimates that “About 22 percent of 
the observed increase in unemployment is attributable to changes in the 2ge-sex composition 
of the labor force.” Shortly thereafter, the Council comes to the surprising conclusion that 
“The inescapable conclusion is that observed changes in unemployment rates are . . . only 
to a minor extent due to structural factors.” 
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young and the very old, or if the temporary and sporadic attachment of 
women to the labor force should lower their expected productivity. Moreover, 
these groups seem to concentrate their activities in those occupations most 
likely to be affected by continuance and extensions of minimum-wage laws. 
Continuing population growth, against a background of rapid technological 
change, higher legal minimum wages covering more occupations, and higher 
union wages provide a combination that is likely to aggravate a hard-core 
problem as time passes. 

What the hard-core argument claims, or should claim, is that a level of 
aggregate demand sufficient to bring about full employment given highly 
flexible relative prices and wages is insufficient with highly inflexible (down- 
ward) prices and wages, and that the degree of insufficiency increases as the 
component of the labor force containing persons with expected low productiv- 
ity increases, 

Consider three groups of unemployed mentioned in Part I: those unem- 
ployed because of their association with chronically distressed industries, de- 
fense-oriented industries that have experienced sudden cancellations of orders, 
and industries in which rapid technological changes are taking place. Add to 
these any workers who initially lose their jobs because unions increase wage 
rates or because state or federal legal minimum wages are raised or extended 
in coverage. Stimulation of aggregate demand will give only indirect and tardy 
help for most of these unemployed. 

Contrast these workers to one who loses his job bcause a downturn in the 
cycle has caused demand for his industry’s product to decrease. The decline in 
his revenue productivity can be restored by a reversal of the cycle, and his 
re-employment is, therefore, amenable to non-inflationary monetary and fiscal 
measures designed to expand national output. Moreover, industries suffering 
from a cyclical decline in demand will have excess capacity in other factors to 
complement his re-employment. But stimulation of aggregate demand will not 
directly improve the position of unemployed workers whose unemployment is 
attributable to non-cyclicai causes. Their chronically distressed industries 
have no need for them even though business is booming elsewhere. Likewise, 
defense-oriented industries will be helped directly only if the government pur- 
chase order is restored. There may be some help because of spill-over effects 
from other industries. But it is not likely to be either great or rapid. Workers 
who have been technologically replaced will benefit even less from increasing 
aggregate demand. Their industries are operating at full capacity when they 
are added to the unemployed. In the absence of special measures in these 
industries, displaced workers must seek re-employment in other industries 
where their expected productivity is probably lower than that of workers al- 
ready employed in these other industries. 

Finally, consider the rapidly growing number of new workers. Traditionally, 
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large numbers of these workers enter the labor market initially by taking low- 
paying jobs such as clerks, salesgirls, etc. They are forced into these low- 
paying jobs because potential employers expect, on the average, low produc- 
tivity from inexperienced workers. These expected low productivities, asso- 
ciated with a rapidly increasing worker supply, are likely to lead to difficulty 
in employing all new workers if there exist wage floors. Minimum-wage law 
extensions and increases in wage minimums are most likely to affect the tradi- 
tional avenues of first employment in which it had earlier been possible to pay 
a wage conforming with expected productivity. To attempt to re-employ and 
“newly-employ” these groups of workers rapidly through stimulation of 
aggregate demand may not succeed significantly until other sectors of the 
economy begin feeling inflationary pressures. 

If the hard-core thesis has merit, the pressure of growing aggregate demand 
can, indeed, lead to employment of the hard-core unemployed, but only if 
enough pressure can be exerted to cause price levels to rise faster than union and 
minimum legal wages, thus lowering the real values of such wages. On the one 
hand, we have the hard-core group increasing in numbers owing to technological 
and population changes; on the other, we have continuing increases in union 
wages and in legal minimum wages, stimulated by advances in price levels. 
Re-employing many of the structurally unemployed may be contingent on a lag 
in upward adjustments of union and legal minimum wages. 

It should be strongly emphasized that even if the hard-core thesis is correct, 
with the present number of non-structurally unemployed probably high, there 
is nothing in the argument that implies de-emphasizing current attempts to 
stimulate aggregate demand. What is implied for public policy is confined to 
the wage inflexibility prob!em and to the problem that will be confronted by 
the economy when near-full employment is reached. This is not the place to 
argue the merits or demerits of creeping inflation. But since inflation may be 
required (if it can outpace union and minimum wages) to re-employ a grow- 
ing number of workers, it is obvious that anti-inflationary Federal Reserve 
policy may prevent such re-employment. As near-full employment is reached, 
it may be wiser to concentrate efforts on retraining programs that attempt to 
increase the productivity of unemployed workers in the performance of new 
jobs, or, except for political difficulties, to attempt to increase the degree of 
downward flexibility in our wage structure, rather than to rely on aggregative 
techniques. 











THE PURPOSE OF LICENSING* 


THOMAS G. MOORE 
Carnegie Institute of Technology 


The intent of the tree expert law was primarily to protect the public against tree 
quacks, shysters and inexperienced persons.! 

Licensure is the key to the control that the medical profession can exercise over 
the number of members.” 


‘Tee statements represent the divergent views held on licensing. Practi- 
tioners of licensed occupations usually support licensing on the ground that it 
is in the public interest; many economists, on the other hand, feel that such 
licensing is designed to give monopoly power to members of the occupation. 
Which view is correct? What is the evidence? 

A survey of occupations and businesses regulated and the requirements for 
entry imposed indicates that the least restrictive types of regulations were 
imposed for the public welfare while the most restrictive types appear to have 
been established to benefit practitioners of the regulated occupations and busi- 
nesses. A closer examination of those occupations most restrictively regulated, 
such as law, medicine, barbering, etc., however, indicates that a belief that 
society knows the future better than the individual has been responsible for 
licensing. The idea that the individual knows what is best for himself has 
given way before the concept that it is society which can best judge. 

Table 1 presents a survey of the types of regulations that pertained to resi- 
dents of Chicago on January 1, 1960. The table divides them into those regu- 
lations administered by the city and those administered by the state; it further 
divides them into those pertaining to occupations and those pertaining to types 
of businesses. The regulations themselves have been categorized by the sever- 
ity or restrictiveness of the regulations. 

For each category of regulations the percentage of occupations or businesses 
which must meet certain requirements is given. Some requirements seem to 
have been established in the public’s interest while others have a tenuous con- 
nection, if any, with the welfare of consumers. Interpretation of which regula- 

* The author is indebted to George J. Stigler, Thomas R. Saving, Yoram Barzel, Lar- 
ry A. Sjaastad, and John C. Hause for their suggestions and aid. 


* Nels J. Johnson, Chairman of the Illinois State Tree Expert Examining Board in tes- 
timony before the Illinois State Legislature, as quoted in the Chicago Daily Tribune, 
May 26, 1959. 


* Milton Friedman, untitled lecture, given summer, 1959, at Wabash College. 
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tions are in the public interest and which are not is, of course, somewhat a 
matter of personal judgment, and the conclusions drawn must needs be tenta- 
tive. 

High fees, $50 and over, would seem on the surface to be a form of taxa- 
tion.’ Requiring entrants to post bond, requiring entrants to meet minimum 
capital, minimum physical plant or minimum cleanliness requirements, and 
prohibiting individuals convicted of a felony from entering a given occupation 
or organizing a particular type of business would seem to be intended to pro- 
tect the consumer. 

The rule that only persons of good character can enter a given occupation 
or organize certain businesses would also seem, on the surface, to be in the 
public interest. However, since the law fails to define the term, “good charac- 
ter,” leaving its interpretation to the regulatory body, such a requirement 
could easily be administered in a restrictive manner. Minimum age regulations 
can also be defended as in the consumers’ interest on the grounds that they 
give protection against persons who are immature; on the other hand, they do 
have some slight restrictive effect. 

The establishment of restrictions on entry, as will be shown below, benefits 
the practitioners who are in the industry at the time the restrictions are im- 
posed. The more restrictive the regulations, the more practitioners will benefit. 
Apparently benefiting the public little and restrictive in effect are the regula- 
tions that only a citizen or only a resident can enter an occupation or organize 
a business and that a body composed of members of an industry or of a close- 
ly related industry be established to administer the law. Occupations and busi- 
nesses in the latter category, such as dentistry, beauty culture, tree surgery, 
and vocational schools, will be called self-regulating. Self-regulation is usually 
defended on the grounds that the industry is so highly technical that only a 
member of the industry can fully understand the questions arising. This may 
well be true. Nevertheless, this type of requirement does give the industry 
power to restrict entry. 


REGISTRATION REGULATIONS 


Consider the first category of types of registration regulations listed in 
Table 1. These are entrance requirements that can be met by any adult, pro- 
vided that he is a citizen of the United States, a resident of the state in which 
he wishes to practice, and has not been convicted of a felony. Such diverse 


*See Hideo S. Onoda, An Appraisal of Business Licenses as a Source of Revenue for 
the City of Chicago, 1950 (unpublished Master’s thesis in the University of Chicago Li- 
brary). While in most cases the fees have apparently been for revenue purposes, there is 
at least one instance in which the fee was so high that it was evidently designed to dis- 
courage the trade. This is the case for itinerant peddlers of drugs who, in 1890, were re- 
quired to pay a monthly fee of $1,000. 
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occupations and businesses as kennel keeping, taxidermy, retailing, burial 
societies, and boxing are regulated in this category. 


BUSINESSES REGULATED BY THE STATE OF ILLINOIS 


The breeding of stallions and jacks, equestrian travel, shanty boats, co-opera- 
tive butter and cheese factories, and frozen dessert products are among those 
industries regulated by the State of Illinois. About a quarter of the total num- 
ber of such businesses apparently are regulated, at least in part, for revenue 
purposes. Over a quarter are required to be founded only by men of good char- 
acter or by men who have not been convicted of a felony.‘ Twenty-five per 
cent of the total are required to post bonds. These requirements would indi- 
cate that at least one quarter of this category is regulated in the public 
interest. At the same time, for 15 per cent the founder is required to be a citi- 
zen, and 6 per cent of the types of businesses are self-regulating. A few busi- 
nesses in this category may therefore be regulated for the benefit of the firms 
already established at the time of legislation. 


BUSINESSES REGULATED BY THE CITY OF CHICAGO 


In this category registration as a form of taxation is of considerable impor- 
tance. Over 70 per cent of the types of businesses regulated by Chicago are 
required to pay a fee of $50 or more. Many of the fees are graduated, increas- 
ing with the size of the enterprise. 

The registration regulations seem also to have been instituted in large 
measure to benefit the general public, since two-thirds of the types of busi- 
nesses regulated are required to meet certain capital, physical plant, or clean- 
liness requirements. None of these types of businesses requires citizenship or 
residency of the organizer, nor is any self-regulating. 

This category thus appears, prima facie, to be regulated solely in the public 
interest. 


OCCUPATIONS REGULATED BY THE CITY OF CHICAGO 


As in the case of businesses regulated by the City, the primary motives 
seem to have been taxation and the benefit of the general public. Sixty-three 
per cent of the occupations require entrants to pay fees of over $50. That 
many of these occupations are regulated in the interest of the general public 
is indicated by the high percentage (35 per cent) that are required to meet 
minimum capital, minimum physical plant, or minimum cleanliness require- 
ments. Nineteen per cent of the occupations require entrants to be of good 
character, and 14 per cent of the occupations are required to post bonds. 
These percentages also tend to support the contention that a good portion of 
the occupations were regulated in the interest of the general public. 


“ As there is no case in which both criteria are used together, the two requirements may 
be summed. 
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None of the occupations requires citizenship; only 2.3 per cent, or 1 of the 
43 occupations, require residency; none of the occupations is self-regulating. 
Therefore, it would seem that the self-interest of the occupations themselves 
has played little part in this type of regulation by the City. 


OCCUPATIONS REGULATED BY THE STATE OF ILLINOIS 


No distinctive pattern appears in this group. Twelve per cent require fees of 
over $50; none has minimum capital, minimum physical plant, or minimum 
cleanliness requirements; 15 per cent require good character; 7 per cent re- 
quire posting of bonds. At the same time, 8 per cent of the occupations stipu- 
late that entrants must be citizens, and 8 per cent require that they be resi- 
dents. 


SELF-REGULATING OCCUPATIONS 


The most stringently regulated category of occupations is the self-regulat- 
ing. Between this extreme and registration regulations is a group of regula- 
tions which has some of the attributes of both; this category may be called 
competency certified and usually involves the testing of the ability of the en- 
trant by either an oral or written examination before he is permitted to enter. 
For the self-regulating occupations the ability of the entrant is also tested but 
by a board of practitioners in the field he wishes to enter. Generally the re- 
quirements are more stringent than for the competency certified group. It is 
these self-regulating occupations for which there is most reason to believe that 
they are licensed for their own benefit. 


OCCUPATIONS REGULATED BY THE STATE OF ILLINOIS 


Such diverse professions as medicine, law, mine management, veterinary 
medicine, public accounting, funeral directing, horseshoeing, barbering, beauty 
culture, tree surgery, private detective work, and the selling of real estate are 
all licensed by Illinois. An extremely high proportion of occupations in this 
category require entrants to have good character (73 per cent) and to meet 
minimum age requirements (61 per cent). Both of these requirements are on 
the borderline; that is, they may be intended to operate either for the public 
benefit or restrictively for the benefit of the practitioners of the occupations. 
It is interesting to note that only 1 occupation of the 41, the work of private 
detectives, requires the posting of a bond, that none of the occupations ex- 
plicitly prohibits individuals convicted of a felony from entering, and that 
none establishes minimum capital, minimum physical plant, or minimum clean- 
liness requirements. Moreover, 71 per cent require entrants to be citizens. It 
should be noted as well that the citizenship requirements were, for the most 
part, imposed in 1939, a time when there was a large influx of trained practi- 
tioners from Europe. 
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Consideration of the occupations which are licensed and of some which are 
not lends support to the view that the self-regulating occupations are not 
licensed solely for the welfare of the public. The arguments for the licensing 
of physicians, chiropodists, and chiropractors are usually couched in terms of 
public health and welfare. However, physiotherapists, naturopaths, and napra- 
paths, who would also seem to be directly connected with the public health, 
are generally unlicensed. Should not the same arguments apply to them? On 
the other hand, public accountants, barbers, barber teachers, beauty culturists, 
beauty-culture teachers, surveyors, real estate brokers, real estate salesmen, 
private detectives, and tree experts, whose connection with the public health 
and welfare seems, to this writer, tenuous, are all licensed. This would indicate 
that the legislature failed to apply a consistent criterion based on public health 
and welfare to the licensing of self-regulating occupations. 

Moreover, the manner in which licensing boards are selected tends to give 
the occupation a great deal of control over entry. Not only are the boards com- 
posed of members of the occupations regulated, but the governor, who must 
appoint the members of the boards, is usually instructed by law to consider the 
recommendations of the occupational association involved when making the 
appointments. This factor, in conjunction with the types of restrictions im- 
posed, suggests that self-interest has played a large part in licensing. 


OCCUPATIONS REGULATED BY THE CITY OF CHICAGO 


Since there are only five occupations in this category, little reliance can be 
placed on the percentage of occupations which must meet specific require- 
ments; it does seem, however, that the general pattern is similar to that of the 
self-regulating occupations regulated by the State. The evidence, while weaker 
than for the previous case, does give grounds for suspicion that these occupa- 
tions as well may have been regulated for their own benefit. 


Non-PRICE RATIONING REGULATION OF BUSINESSES 


This is the most restrictively regulated category of businesses. A business 
desiring to enter a field regulated in this category must get permission to enter 
from a government agency. This agency may deny entrance on the grounds 
that the petitioner fails to meet certain requirements (these requirements 
being of such a nature that no expenditure of funds will satisfy them). Usual- 
ly the government board must decide whether it is “convenient and necessary” 
for the new firm to enter. 


BUSINESSES REGULATED BY THE STATE OF ILLINOIS 


Examples of industries regulated by Illinois are currency exchanges, bank- 
ing, trucking, detective agencies, and business schools. As may be seen from 
Table 1, 14 per cent of these types of businesses are self-regulating; many of 
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them require minimum capital investments; many also require posting of a 
bond. Only one type of business requires that the organizer be a citizen, and 
only one requires that he be over 21. Except for the relatively high percentage 
of the industries that are self-regulating, there would seem to be no reason to 
suspect from a study of the table that these industries were licensed for any 
reason other than the public interest. 

The actual provisions of the licensing statutes, however, do not seem to be 
motivated entirely by the public interest. A firm wishing to enter one of the 
regulated types of businesses must request permission from a government 
board. The board then decides whether it would be “in the public interest”’ for 
the new firm to enter. Usually the board must weigh such considerations as 
the probability of the firm’s being successful, the effect on the earnings of 
firms already in the industry, and the effect on the “general welfare” as well. 
These provisions seem only partly to be in the public interest; the second pro- 
vision in particular seems clearly designed to restrict entry and to limit com- 
petition. 


BUSINESSES REGULATED BY THE CITY OF CHICAGO 


While Chicago has established non-price rationing regulations only for taxi- 
cabs and for terminal vehicles, the regulations are more blatantly restrictive 
than those established by the State. The City of Chicago prohibits, without an 
act of the City legislature, the issuance of more taxicab licenses or terminal 
vehicle licenses than are currently outstanding. Before the legislature will con- 
sider legislation to increase the number of taxicab licenses, the Commissioner 
of Public Vehicles must hold a public hearing. One of the criteria that the 
Commissioner must consider is the following: “The effect of increased compe- 
tition: (@) on revenue of taxicab operators, (b) on cost of rendering taxicab 
service, including provisions for proper reserves and a fair return on invest- 
ment in property devoted to such service. . . .”° Such provisions would seem 
to be intended to be restrictive and to benefit taxicab and terminal vehicle 
owners rather than the general public. 


HisTorRIcAL ASPECTS OF REGULATION 
REGISTRATION REGULATIONS 


It is helpful to compare licensing in 1890 and in 1960. 

Table 2 shows the number of industries regulated in 1890 or 1891 for each 
of the categories previously discussed. As may be seen from the table, the 
growth in regulation has been great in the last 70 years. The smallest relative 
growth, however, has been in registration regulations established by the City 
of Chicago for both businesses and occupations. Earlier it was concluded that 


* Chicago, Ill., Municipal Code (1939), Revised to July 1, 1959, Ch. 195A § 4. 
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these regulations seemed to have been designed with the least intent to restrict 
entry for the benefit of practitioners. Not only do these two categories show the 
slowest rate of growth in regulation, but they are the only categories in which 
an occupation or business regulated in 1890 or 1891 was no longer regulated 
in 1959. In addition, they have the smallest proportion of industries regulated 
in 1890 or 1891 which were regulated more stringently in 1959. In other 
words, there was less tendency for an industry regulated at the registration 


TABLE 2 


NUMBER OF INDUSTRIES REGULATED IN 1890 OR IN 1891 
AND THEIR CATEGORY IN 1959 











NUMBER OF INDUSTRIES 
In CATEGORY Per CENT Per CENT 
IN SAME IN HIGHER 
Type oF REGULATION 2 
CATEGORY CATEGORY 
1890 or - IN 1959 IN 1959 
1959 
1891 
Registration Regulations: 
Business—lIllinois................ 14 68 50.0 50.0 
Business—Chicago.............. 31 &4 51.6 35.5 
Occupation—Illinois.............. 2 73 0 100.0 
Occupation—Chicago............ 19 43 63.2 31.6 
Competency Certified: 
Business—Illinois............... 0 ee ee ene 
Business—Chicago.............. 0 2 RR ee ee 
Occupation—Illinois............ 0 Bs PRA racine uae ee 
Occupation—Chicago............. 2 20 50.0 50.0 
Self-regulating: 
Occupation—Illinois. . 5 41 100.0 0 
Occupation— Chicago. . 0 a eee Bae 
Non-Price Rationing Regulations: 
Business—lilinois............. 5 43 100.0 0 
Business—Chicago............ 1 2 0 

















level by the City to become more strictly regulated than if it had been regu- 
lated by the State, and there was even some possibility that the City might 
cease regulating it at all. 

Had the industries been licensed at their own behest for restrictive pur- 
poses, a tendency for the regulations to become more stringent, ceteris paribus, 
would seem likely. The historical development of these regulations thus tends 
to confirm the previous impression, namely, that registration regulations were 
established by the City of Chicago mainly for revenue purposes and for the 
benefit of the public. Those established by the State of Illinois are more open 
to the suspicion that they were enacted, at least in part, for the benefit of the 
practitioners themselves. 
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COMPETENCY CERTIFIED, SELF-REGULATING, AND NON-PRICE 
RATIONING REGULATIONS 


Only the City of Chicago had established competency certified regulations 
in 1890 or in 1891. Of the two occupations so regulated by Chicago, plumbing 
had by 1959 become self-regulating, while drain laying had remained a com- 
petency certified occupation. Since there were only two competency certified 
occupations in 1890, the category yields no evidence pertaining to the purpose 
of such regulations. 

Nor, unfortunately, does Table 2 help to determine the purpose of the self- 
regulating regulations or of the non-price rationing regulations. There are too 
few industries in each category, and the few that there are show only that they 
were, in general, in the same category in 1959 as they had been in 1890 or 
1891. 


CONCLUSIONS 


While no definite conclusions can be drawn from this survey of the types of 
regulations and of their history as to the purpose of such legislation, certain 
tendencies may be detected. Registration regulations, especially those enacted 
by the City of Chicago, seem to have been established primarily for the bene- 
fit of the public and for revenue purposes. They are the least restrictive and 
the least persistent type of regulation. On the other hand, self-regulating occu- 
pations and non-price rationing regulations of businesses are the most re- 
strictive, and at least some of these regulations seem to have been designed to 
prevent or to reduce new entry for the benefit of practitioners. 

The self-regulating occupations and the businesses regulated by non-price 
rationing are most open to the suspicion that they were licensed, or at least 
had certain requirements established, for their own benefit. If it can be shown 
that these two categories were licensed in actuality for the public good, then 
it would seem reasonable to conclude that the industries in every other cate- 
gory (competency certified and registration regulations established by both 
the City and the State) were also licensed for the public good or for revenue 
purposes. Particular requirements, however, may still have been established 
solely to benefit practitioners. 

The rest of the paper will investigate whether the self-regulating occupa- 
tions were licensed for the public welfare or for their own benefit. 


A MEAsuRE OF LICENSING 


To test statistically why occupations have been licensed, a numerical meas- 
ure of licensing is needed. One measure, theoretically excellent, might seem to 
be the degree of severity or degree of restriction of the licensing. Licensing, 
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however, is multidimensional. Consequently, even if every dimension were 
measurable, there would still be the difficult problem of suitably combining 
them. But the dimensions themselves are difficult to measure. Consider the 
problem of evaluating the degree of restriction of the formal training require- 
ment for two different occupations. One occupation may require twice the for- 
mal training of the other. Yet it is possible that the one that requires less 
formal training may be the more restrictive. A requirement imposed by the 
licensing statute must be evaluated with regard to what the market mechanism 
would require in the absence of such a statute. In general, little is known con- 
cerning what the market would require in the absence of licensing. 

An alternative measure of licensing might be based on the order and timing 
of the licensing of the occupations. Two such measures have been used. In 
Occupational Licensing Legislation in the States, by the Council of State Gov- 
ernments,® are given tables on the major occupations and their licensing by 
states. Table 1* lists the year in which each state first passed legislation con- 
cerning each of the occupations. From this table the year that 50 per cent and 
the year that 10 per cent of the states had licensed each occupation were com- 
puted. When dates were given for forty-eight states, the median year was the 
year between the year the twenty-fourth state licensed the occupation and the 
year the twenty-fifth state licensed the occupation; the year 10 per cent of the 
states had passed licensing laws was taken as 80 per cent of the way between 
the year the fourth state had established a law and the year the fifth state had 
acted. For some occupations a few of the states were known to have licensing 
statutes, but the date of the original statute was unknown. The number of such 
states was subtracted from forty-eight to produce the number of states from 
which the two measures were computed.* In Table 3 are listed the median year 
and the first decile year for each occupation. 

The measure of the timing of the licensing of the occupations was derived 
by calling the year the first occupation law was licensed 7. Each occupation 
was then given a number corresponding to the number of years which had 
elapsed since 1885 (the year before the median licensing year of lawyers) to 
its median year. To obtain a larger sample of occupations, a second measure 
of licensing was computed using the years 10 per cent of the states had passed 
licensing statutes. Again the year lawyers were licensed was called 1, and all 


*The Council of State Governments, Occupational Licensing Legislation in the States 
(1952). 


"Id. at 78-80. 


* This may bias the median year for any occupation for which many state licensing 
dates are unknown. The bias will tend to move the computed median date forward in 
time, as it is more likely to be the earlier dates of licensing which are unknown. There 
has been, of course, a steady increase in the quality and quantity of records kept since 
Revolutionary days. Unknown dates, therefore, are more likely to come from early peri- 
ods. In all cases except two, the number of unknown licensing dates is small and could 
have little effect on the median year of licensing. 
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other occupations were computed on this basis. The median year will be 
designated Y and the first decile year Z. Both are given in Table 3. 

This measure of licensing assumes that the distribution of the dates of the 
initial licensing legislation by the various states around the median year is 
relatively the same for each occupation. An examination of the data seems to 


TABLE 3 


YEARS 10 PER CENT AND 50 PER CENT OF STATES HAD 
LICENSED SELF-REGULATING OCCUPATIONS 


Year 10 Per | Year 50 Per 
Occupations Cent States Z Cent States Y 
Licensed Licensed 

Architects 1907 | 80.2 1925 40.0 
Attorneys cache 1927 | 01.0 1886 0.12 
Barbers : 1901 74.0 1928 43.5 
Beauticians ; 1925 98.0 1931 46.5 
Chiropractors 1913 86.0 1921 36.0 
Civil engineers ; 1919 92.0 1928 43.5 
Dentists a 1877 50.6 1888 3.0 
Embalmers.... , 1898 71.0 1909 24.0 
Insurance agency brokers and sales 

men ; 1881 59.0 
Librarians oP 1924 101.4 
Midwives ‘> ° ° 1900 73 2 
Nurses, practical 1905 78.0 me oe ; 
Nurses, registered ; 1905 78.0 1911 26.0 
Opticians , ‘ 1948 121.7 
Optometrists ; 1907 80.0 1913 28.5 
Osteopaths ee 1895 68.3 1905 20.0 
Pharmacists : 1896 49.8 1887 2.0 
Physicians. . . ; PSG 1877 50.8 1894 9.0 
Plumbers... ....+ : 1913 86.6 
Real estate brokers and salesmen. . 1919 92.0 1927 42.0 
Surveyors ane 1919 92.0 1935 50.0 
Veterinarians ; . 1895 68.0 1907 22.0 
Watchmakers.... : 1944 REP Ee siwaces cob eRaaseee. 

















justify this assumption. Most occupations start by being licensed slowly; next, 
there is a rapid increase in the number of states passing licensing laws; then 
the rate slows as the number of states licensing approaches forty-eight. The 
squared correlation coefficient between Y and Z, the median year and the first 
decile year, is .75 for 14 degrees of freedom. 


N2N-PROFIT RATIONALES FOR LICENSING 


Three rationales based on public welfare arguments are generally advanced 
as to why certain occupations should be licensed: lack of information or mis- 
information, society’s knowing better than the individual what is best for the 
individual, and social costs being higher than private costs. Only the argument 
that society is a better judge than the individual concerning what is good for 
him is both logically consistent and statistically significant. 
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LACK OF INFORMATION AND MISINFORMATION 


Wesley C. Mitchell, in The Backward Art of Spending Money,’ states that | 
consumers and, especially, housewives do not have the knowledge necessary to ) 
make a “wise” decision when buying the complicated goods and services 
offered for sale today. This is the lack of information argument. A variant of 
the same argument holds that licensing is necessary to repress fraud. Since it 
is impossible to determine where lack of information stops and misinformation 
starts, lack of information and fraud will be treated together. 

Licensing, it is argued, increases information by establishing minimum 
standards for entrants. In effect, all practitioners must meet certain minimum 
qualifications, for no unlicensed practitioners are permitted. The consumer 
therefore knows that practitioners of the licensed occupation possess a given 
degree of competence. 

However, licensing establishes minimum qualifications only for entrants. In 
the years immediately following the enactment of the licensing law, there will 
probably be many practitioners who do not meet these requirements, since the 
original statute invariably grants licenses to all those already practicing, ir- 
respective of their training. Nor does licensing give any information concerning 
the difference between practitioners above the minimum entrance require- 
ments. A system of certification, it can be argued, would furnish at least as 
much information as licensing. Under such an arrangement, those practitioners 
who desired to be certified and who could meet certain standards, including 
the passing of an examination, would be given a certificate of approval. Such 
certificates could even be graded much as restaurants are in France. Certifica- 
tion would therefore appear to satisfy the lack of information hypothesis bet- 
ter than licensing. 

If licensing were costless, then there would be no reason to expect the price 
of the licensed service to rise above the price of the unlicensed service. In that 
case, if licensing did reduce the probability of disappointment, the consumer 
would be better off. But a system of certification would increase information to 
the same extent as or more than a system of licensing and consequently would 
benefit the consumer at least as much. Licensing, however, does have a cost; 
the imposition of standards for entering an occupation can be expected to raise 
the cost of the service. For some consumers it is possible that the price of the 
licensed service will be higher than what they feel the information is worth. 
Other consumers will gain by purchasing the licensed service, but they would 
have benefited to the same extent under a system of certification without im- 
posing welfare losses on those consumers who will lose by licensing. Hence, if 
there is a 1ack of information in the market, certification is preferable to 
licensing on consumer welfare grounds. 

Consider the argument that licensing is designed to prevent or to reduce 


* Wesley C. Mitchell, The Backward Art of Spending Money and Other Essays (1937). 
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fraud. While it is clear that compulsory licensing helps to produce more infor- 
mation for the market, it is less clear that it helps to prevent fraud. There 
seems to be less reason to believe that practitioners’ having met certain condi- 
tions helps the consumer evaluate the probability of being defrauded. It is 
possible that practitioners, having learned a particular “system,” will be less 
likely to try selling a fraudulent “system.” It is also possible that the licensing 
regulations, which usually require that the practitioner “be of good character 
and temperate habits,” will decrease the number of people who might practice 
fraud. 

Another argument for compulsory licensing is that it establishes a cheaper 
remedy than going to the courts in cases of fraud.’° It may also aid the police 
in tracking down fraudulent practitioners. 

Certification would apparently give similar assurance that the practitioner 
would not defraud the consumer. True, it would be of little assistance in police 
work and would give no cheap remedy in case of fraud. But to accomplish 
these two purposes, it is unnecessary to establish standards for entering the 
occupation. Registration would achieve the same results. Moreover, a system 
of registration could be combined with a system of certification. 


IMPLICATIONS 


For which occupations will certification be cheaper than consumer search? 
Since certification spreads the cost of investigating practitioners over many 
consumers, the higher the cost of consumer search in time, money, and energy, 
the cheaper certification will be relative to consumer search. The cost of con- 
sumer search will be greater, the more the variance in the quality of the 
service furnished by the practitioner, the more important the variance, the 
more skill needed to evaluate the service offered, and the less the consumer is 
exposed to the practitioner. Thus certification will be used more frequently, 
ceteris paribus, the greater the possible variation in the service, the greater the 
possible harm from poor service, the more training necessary to evaluate the 
service, and the less the contact of the consumer with the practitioner. 

In all likelihood, medicine is a field in which certification would be cheaper 
for most individuals than consumer search, since it takes considerable training 
to evaluate the worth of the treatment and since the possible harm from poor 
treatment is great. Here, even after being treated by a physician, many cv. 
sumers are unable to judge the ability of the physician. Consequently, for a 
consumer to check on the ability, training, and degree of past success of practi- 
tioners, while still possible, would probably be expensive. A public or private 
board for the certification of practitioners, however, could rate physicians by 


See Walter Gellhorn, Individual Freedom and Governmental Restraints Ch. III 
(1956). It is also possible that licensing increases the cost of suing for malpractice or 
fraud. See Reuben A. Kessel, Price Discrimination in Medicine, 1 J. Law & Econ. 20, 44 
(1958). 
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amount of training, success on examinations, and past cure rate. Such informa- 
tion could then be sold to the public, either by selling the information directly 
to the consumer or by charging physicians for being rated and allowing them 
to advertise their scores. 

Hence, if licensing is designed to add more information and thus to reduce 
uncertainty (the function of certification) , licensing could be expected for the 
same occupations as those one would expect to be certified. Under this simple 
version of the lack of information theory, however, certification and registra- 
tion meet all requirements while preserving freedom of choice. 


SOCIETY KNOWS BEST 


Another rationale offered for licensing certain occupations is that society 
knows better than the individual what is best for the individual. This rationale 
takes two forms. According to one, the individual, if he had perfect knowledge 
of past, present, and future, would know what was best for himself. This 
rationale differs from the lack of information rationale discussed above only in 
that it says that the individual does not know the future and that society may 
have a better idea of the future than the individual. According to the other 
form of this rationale, the individual, even if he did have perfect knowledge of 
past, present, and future, would still not be the best judge of his own welfare. 
This position was expressed by John Maurice Clark when he wrote: “The 
growth of scientific knowledge of mental and physical health and disease is 
working a revolution in this matter, undermining the idea that each individual 
is the best judge of his own desires.” 

The proponents of the thesis that society knows the future better than the 
individual claim that individuals are overly optimistic in evaluating the ex- 
pected results of their actions. In other words, they claim that individuals 
have, subjectively, a higher probability expectation of a desired result than is 
statistically warranted for society as a whole. Hence, while an individual may 
agree that, if m people go to unlicensed practitioners, there is a probability a 
that any one of these persons will be disappointed or harmed, the individual 
himself will base his course of action on the assumption that there is a smaller 
probability than a that he personally will be harmed. Therefore, the pro- 
ponents of this thesis argue, welfare of individuals will be greater in the long 
run under licensing. 

As a consequence, licensing is justified for those occupations most subject to 
certification under the lack of information hypothesis. In other words, licens- 
ing can be expected when the variance in the quality of the service furnished 
by the practitioner is high, when the importance of that variance is great, 
when the amount of training necessary to evaluate the service is large, and 
when the degree of exposure of the consumer to the practitioner is small. 

What variables measure these factors? The greater the turnover in an occu- 


*% John Maurice Clark, Preface to Social Economics 99 (1936). 
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pation, the less consumers are exposed to particular practitioners. According- 
ly, the greater the turnover, the earlier an occupation should be licensed. To 
test this hypothesis a measure of the rate of turnover derived from data in the 
1940 census’* was used as an independent variable in a linear regression. In the 
census of that year, a sample of the population was asked to list both their 
current occupations and the “usual occupations.” Based on this data, a 
measure called the stability rate was computed.'* Subtracting the stability 
rate from 1 would give a measure of the turnover. The correlation between Y 
and the stability rate for thirteen occupations was not found to be significant. 
The r* was .1944 and the sign of the coefficient of the stability rate was nega- 
tive. While this result fails to support the society-knows-best hypothesis, it 
might still be consistent with it. No a priori reason exists for believing that this 
measure of the stability rate would remain constant over time. Ideally, the 
most desirable variable would measure the turnover at the time the occupation 
was licensed. However, there is no reason to believe that this measure is corre- 
lated with the turnover at the time of licensing. 

The hypothesis also implies that the more training necessary to evaluate the 
service or the more complicated the service, the greater the ‘‘need” for licens- 
ing. It seems logical to assume that the more schooling practitioners need to 
enter an occupation, the more complicated the service, and hence the more 
training consumers need to evaluate the service. The level of education!* was 
consequently taken as a proxy variable for the degree of complexity of the 
service and correlated with the timing of licensing. The r? for the simple corre- 
lation was .5217 with Y and .328 with Z; both are significant at the 1 per cent 
level.!° The slope of the regression has the correct sign; that is, the higher the 
educational level, the earlier the occupation will be licensed.!® 

Only part of the training of entrants consists of formal education. Yet the 
level of education variable measures formal education alone. Whether educa- 

“US. Bureau of the Census, Sixteenth Census of the United States: 1940, III Popula- 
tion, The Labor Force, Usual Occupations (1943). 


™In the 1940 census, a 5 per cent sample of the population was asked what was their 
“usual occupation.” In id. at 39-44 table 6 is given the current major occupational group 
of employed persons by usual occupation. The percentage of those employed in the same 
major occupational group as their usual major occupational group has been taken as the 
stability rate. 


“The level of education was measured by the percentage of the occupation that had 
completed twelve or more years of school in 1950. The data were taken from U.S. Bu- 
reau of the Census, Seventeenth Census of the United States: 1950, Census of Population, 
Occupational Characteristics, 107-114. 


* A variant of the lack of information hypothesis claims that final consumers are espe- 
cially ignorant and hence need more protection. If the level of education is correlated 
with the timing of licensing, using only those occupations that deal primarily with final 
consumers, the r* is .588 which is significant at the 1 per cent level for 10 degrees of 
freedom. 


* This could be the result of licensing as well as a cause. Even if it is a cause, there 
are many hypotheses which could explain the correlation. 
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tion is acquired formally, through an apprenticeship, or in other ways, it takes 
time. The more training needed, ceteris paribus, the greater the length of time 
that must be spent in acquiring it. The age at which practitioners enter an 
occupation, therefore, is a measure of the amount of training necessary to 
practice that occupation successfully. The lack of information hypothesis 
would, consequently, lead us to expect a correlation between age of entry and 
licensing. Correlating the age of entry’’ with the timing of licensing produced 
an 7? of .0506, which is not significant.1® The lack of correlation is not surpris- 
ing, since the age of entry is likely to be greatly affected by the relative 
growth or decline of the occupation. 

If occupations are licensed because society knows the future better than do 
consumers, then it seems likely that the state would license those occupations 
which are most “important.” Total income of an occupation would seem to be 
a good measure of the importance society places on the services performed by 
the practitioners of that occupation.’® Correlating total income with Y and Z 
produces r?’s of .2275 and .3848, respectively.*° The first correlation co- 
efficient is significant at the 10 per cent level and the second is significant at 
the 1 per cent level. When combined with the level of education in a multiple 
regression, the total r?’s are .5191 and .4966, adjusted for degrees of freedom, 
and the partials are .136 and .3187 for the total income of society and .468 and 
.2568 for the level of education. 

It may be true that the correlation between the timing of licensing and the 
level of education and the total income of the occupation is a result of licens- 
ing rather than a cause. Unfortunately there is no information concerning the 
level of education for the various occupations prior to the 1950 census. How- 
ever, the correlation between the level of education and the unemployment rate 
is fairly high; for 1950 data the r? is .432, and for 1940 data the 7? is .529. 
There is data on the level of unemployment for eight occupations in 1890 (a 

% The age of entry was taken as the 10th percentile of the distribution of ages of em- 
ployed practitioners in the various occupations. This was computed from U.S. Bureau of 


the Census, Seventeenth Census of the United States: 1950, Occupational Characteristics, 
table 6, 1B-69-80 (1955). 


* The correlation was with the median licensing year, Y. 


* A better measure would include not only the total expenditure on the services of- 
fered by the practitioners but also the consumer surplus. To use only the total income of 
the practitioners in the industry is to assume that the proportion of consumer surplus to 
expenditure is the same for all occupations. It also assumes that the fraction of total in- 
come that the practitioners receive unrelated to their occupations does not differ signif- 
icantly from one occupation to another. 


” Total income was computed from Seventeenth Census, op. cit. supra note 17 at 1B- 
183-98, table 19. The method used was that of Herman P. Miller, Income of the Ameri- 
can People 136 (1955). This method consists of multiplying the middle income in each 
income category by the number of practitioners in that category. For the bottom open 
end category, the income figure of $250 was used and for the top category, the income 
figure of $20,000. These figures were selected on the basis of a census study of incomes 
made in 1951. 
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year before licensing of these occupations had become widespread), and a 
correlation with the median year of licensing produces an r* of .670. Thus, if 
we assume that the unemployment rate is a proxy for the level of education, it 
would seem that education is not a result of licensing, but a cause. 

To show whether the correlation between total income and the timing of 
licensing is a cause or a result is not possible. However, if it were a result, the 
implication would be that the price elasticity of demand for these occupations 
was inelastic for all of them and that the elasticity was about the same for 
each profession. For if the long-run elasticity of demand were more than one, 
licensing would reduce total income (average income would be higher, but 
there would be a much smaller number of practitioners). Even if every elastic- 
ity of demand were less than unity, all would still have to be at about the same 
level for a correlation to be expected. Thus it seems unlikely that the correla- 
tion is the result of licensing. 

These correlations indicate a loss of faith in the individual and a growth in 
the idea that society knows the future better than the individual. This ra- 
tionale has an even more extreme version which the total income correlation 
also helps to substantiate but for which there is no other evidence either pro 
or con. 

The second form of this rationale says that the consumer may not know 
what is best for him, even if he has perfect knowledge of past, present, and 
future. This approach raises great philosophical probleras. If the individual is 
not the best judge of what is best for him, then what is best and who is to 
decide? According to this approach, all activity can and should be regulated by 
the body that does know what is best for the individual. Not only the purchas- 
ing of services but all other “important” economic activity carried on by the 
individual should be controlled. While this hypothesis explains the total income 
correlation, it does not account for the level of education correlation. Thus 
the first form of this rationale—individuals do not know the future as well as 
society does—better fits the facts. 


SOCIAL COSTS EXCEEDING PRIVATE COSTS 


The last non-profit rationale to be considered holds that licensing may some- 
times be necessary when social costs are greater than private costs. What does 
it mean to say that social costs are greater than private costs? Social costs 
comprise all the costs that arise from a transaction. Private costs are those 
costs which are borne by the parties to the transaction. Therefore, to say that 
social costs are larger than private costs means that others besides the parties 
to the transaction bear part of the costs. (By “the parties to the transaction” 
is meant not only the buyers and sellers but also all persons who have volun- 
tarily entered into arrangements with them which in effect delegate authority 
to make these transactions.) 

Registration and certification of practitioners would be useless in repressing 
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practices by some practitioners which might lead to social costs being larger 
than private costs. To justify licensing by this rationale, it is necessary to 
argue that others besides the buyers of the service are harmed by purchasing 
the service from “incompetent” practitioners. However, if the less well-trained 
practitioners are prevented from practicing, the average price of a unit of 
service will rise and will rise especially for those who would have purchased 
the service from the less highly skilled practitioners. Some of those who would 
have purchased the service from those with little training may decide to fore- 
go the purchase entirely.*! It is therefore necessary to argue as well that the 
harm done through purchasing from “incompetent” practitioners is greater 
than the possible harm done through not purchasing the service at all. 

The medical profession is often cited as a case where social costs are greater 
than private costs. It is usually said that “incompetent” physicians may diag- 
nose a disease incorrectly and thus start an epidemic. To complete the argu- 
ment, it is necessary to contend that this is more likely or more damaging than 
the possibility that, if the inexpensive medical practitioner is made unavail- 
able, the consumer will neglect to consult a physician at all, thus starting an 
epidemic. 

Only in the case of a few occupations, such as physicians, veterinarians, and 
pharmacists, is it possible to argue that social costs are greater than private 
costs. For a great many of the occupations that are licensed, it is unlikely that 
social costs are larger than private costs. While it should be borne in mind that 
this rationale may explain why a few of these occupations are licensed, it does 
not generate any testable implications. 


LICENSING FOR PROFIT 


Having analyzed and tested the hypothesis that occupations are licensed in 
the public interest, we now consider an alternative proposition, that they are 
licensed in the interest of the practitioners themselves. In support of this 
hypothesis it will be shown that licensing raises the cost of entry, which, in 
turn, benefits practitioners already in the occupation at the time of licensing. 
Practitioners of an cccupation will therefore have every reason to attempt to 
convince the legislature of the need for licensing. In order to test whether in 
fact occupations are licensed for their own benefit, it is necessary to derive 
from the hypothesis logical implications subject to empirical verification. As 
the first step, let us consider the effect of licensing upon the cost of entry. 


COST OF ENTRY 


The licensing legislation for the self-regulating occupations usually requires 
the entrant to have completed successfully a formal program of education, to 
have spent a specific period in apprenticeship, to have passed an examination, 


™ The number who will forego purchasing the service will depend on the elasticity of 
demand. 
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to be a citizen, to have good character, and to be above a minimum age. For 
entering an occupation, these requirements establish a minimum cost consist- 
ing of: (1) the opportunity costs of the entrant while he is being formally 
schooled; (2) his opportunity cost, minus his pay as an apprentice, during his 
apprenticeship; (3) the risk that, after paying part or all the cost of entering, 
he will be denied entry; (4) that part of any entrance fees never recaptured 
as a member of the occupation; and (5) that part of his expenditure on tui- 
tion and books also ‘never recaptured as a member of the occupation. Parts 
(1), (2), and (3) of the cost of entering are relatively simple, but parts (4) 
and (5) require further consideration. 

If many of the books the potential entrant is required to buy have been 
written by members of the occupation he is entering, part of his expenditure 
on books goes back into the occupation. A portion of the funds spent on tuition 
will be converted into salaries for the members of the occupation hired to 
teach. The demand for the services of this occupation is consequently increased 
by the imposition of training requirements. The potential entrant will therefore 
consider not only the cost of books and tuition to him as a student but also 
his future gain as a member of the occupation from this requirement. 

Part of the expenditure on books and tuition is equivalent to an entrance fee 
which is distributed among the practitioners of an occupation. This raises the 
cost of entry; however, since part of the entrance fee will be recovered in the 
future from the entrance fees of others wishing to start practice, the rise in the 
cost of entry is smaller than the fee. 

If licensing imposes a cost on an entrant above what he would have borne in 
its absence, it raises the cost of entry. To the extent that part of the additional 
cost of entry will be returned in the form of additional income in the occupa- 
tion, the real cost of entry is diminished. License fees, expenditures on tuition, 
expenditures on books, if they impose additional costs on the entrant, raise the 
cost of entry. To the extent that licensing regulations force entrants to spend 
more time in school and longer in apprenticeship than they would in the ab- 
sence of such regulations, they raise the cost of entry. If the licensing raises 
the risk that the investment in training will be worthless because the entrant is 
finally denied permission to practice, it raises the cost of entry. 

To the entrant the rise in the cost of entry is equivalent to an entrance fee. 
Such an entrance fee can best be regarded as an investment from which the 
entrant expects a return. When the cost of entry rises, income must rise in the 
occupation. For the same number of practitioners to be willing to enter the 
occupation, ceteris paribus, the discounted value of the rise in income must 
equal the rise in the cost of entry. For example, let the rise in the cost of entry 
be R dollars, let r be the interest rate, and let NV be the number of years prac- 
titioners remain in the occupation. Then B=rR/[1—(1+7)~—*]; B 
measures the amount the supply curve must shift upward. 

The larger the rise in the cost of entry, the greater will be the return to prac- 
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titioners already in the industry, ceteris paribus. This is true because the 
amount by which the supply curve of practitioners shifts upward is a function 
of the rise in the cost of entry. Since supply and demand must tend toward 
equality, the price of the service and consequently the income of the licensed 
practitioners must rise until equilibrium is reached. 

For example, if licensing costs those who wish to become physicians $5,000 
above what they would have spent in the absence of licensing, then the cost of 
entry will have risen by the additional sum. Doctors’ incomes will have to rise 
to compensate for the extra cost involved in entering the occupation. How 
much they must rise depends on the elasticity of supply and demand. 

If the elasticity of supply of physicians is infinite and if we assume that 
entrants could invest $5,000 at 6 per cent, then no one would enter medical 
school until physicians’ incomes had risen by about $300 (assuming that they 
work the rest of their lives). Less than infinite elasticity of supply will mean 
that incomes will have to rise by less. Given the elasticity of supply, the more 
elastic is the demand, the less prices and incomes will rise. In the limiting case, 
when demand is infinitely elastic, there will be no rise in income. For the other 
extreme, when demand has zero elasticity, incomes will rise by the full amount. 

Thus the more elastic is the supply and the less elastic is the demand, the 
greater will be the return to those practitioners already in the industry. They 
will receive this return each year they remain in the occupation. Hence the 
more years they have remaining in the occupation at the time of licensing, the 
larger will be their profit. 

Unfortunately the relevant elasticities of demand and supply are not known 
and no practical means of finding them have occurred to the writer. We turn, 
therefore, to other factors affecting the return from licensing. 

We have assumed so far that the rise in the cost of entry is instantaneous; 
in reality it will take time. The shorter the time necessary for income to go to 
the new higher equilibrium level, the more time practitioners will receive the 
larger income. Hence the more profitable licensing will be. The length of time 
it takes to reach the new equilibrium depends on the rate at which practitioners 
are leaving the industry (supply falling) and the rate at which demand for 
the services of the occupation is growing. Hence the higher the turnover rate 
in a profession, the larger the return for those who expect to remain practi- 
tioners. And the more demand is growing for the occupation, the greater the 
return from licensing. No correlation was found between the turnover rate 
and licensing** (except when the level of unemployment was included in the 
regression). Attempts to correlate the rate of growth of occupations with 
licensing were also uniformly unproductive. 

The return to each practitioner is a direct function of the length of time the 


* See supra, note 13. 
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practitioner will remain in the occupation. Those who enter the occupation just 
prior to the licensing, assuming all practitioners remain in the occupation the 
same length of time, will benefit the most. Those who have been in the occupa- 
tion for years and are about to retire or die will benefit the least. Therefore, 
the longer the working life, the more benefit the average practitioner will re- 
ceive from the licensing. The correlation between the length of working life 
and licensing was not significant at the 10 per cent level.?* 

The return also depends on how easily the regulations can be avoided. The 
more easily unlicensed persons can compete, the smaller the return to licensed 
practitioners. The difficulty of practicing without a license was correlated with 
the timing of licensing without producing significant results.*4 

Hence none of the measurable factors which could be expected to correlate 
with the profitability of licensing is correlated with the timing of licensing. It 
may be, though, that the most important factors are the elasticities of demand 
and supply. Or it may be that the major determinant is the relative advantage 
some occupations may have in convincing the legislature of the need for action. 


BECOMING LICENSED 


In the preceding section, the return to practitioners from licensing has been 
discussed. Licensing which raises the cost of entry benefits the practitioners 
already in the industry. How, then, can practitioners get themselves licensed? 

Most legislators probably vote most of the time for what they consider to be 
in the public interest. When in doubt, however, they are likely to consider 
what they believe the majority of the voters support and what will net the 
greatest return in campaign funds. Even though an assumption that legislators 
are interested only in becoming re-elected is clearly untrue, as a working 


* The length of working life was measured by the difference between the 90th percen- 
tile and the 10th percentile of the age distribution of the practitioners in an occupation. 
The 90th and 10th percentiles were computed from Sevententh Census, op. cit. supra note 
17 at 1B-69-80, table 6. When the 90th percentile fell in the open end class, 65 years and 
over, it was assumed that the same number of practitioners were in the age group 65 to 
70 as in the group 60 to 65. Unfortunately, this variable will be greatly affected by the 
growth or decline of an occupation. 


“Tt is assumed that the cheaper it is to offer the services exclusively in the home, the 
easier it will be to practice the occupations without a license. The occupations given in 
Table 1 were rated on the basis of whether the services offered are normally carried out 
only in an office (the term “office” is used to designate any official place of business out- 
side the home), in an office and the home, or in the home, or in the home alone. Those 
being performed normally in offices were thought to have the lowest costs of enforcing 
licensing regulations. They were given a rating of two. Those normally performed both 
in the home and in an office were given a rating of one. Those occupations whose serv- 
ices are normally performed only in the home were considered as having the highest 
costs of enforcing licensing regulations and were given a rating of zero. 
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premise it will be assumed that, all other things being equal, the legislators 
will vote for the bill that gives them the best chance of being re-elected.*5 

Therefore, for a given level of expenditure, the larger the number of practi- 
tioners in the occupation, the more votes; ergo, the stricter will be the entrance 
requirements enacted and the larger will be the rise in the cost of entry. The 
larger the expenditure for a given size of occupation, the greater the amount by 
which the cost of entry will be raised. No correlation exists between the number 
of practitioners and the timing of licensing.** We must, therefore, consider the 
factors affecting the size of the expenditures on lobbying. 

Each occupation can vary only its expenditures on lobbying. If the legisla- 
tion can be considered as being bought once and for all, it may be treated as an 
investment. Each practitioner will wish to invest in legislation up to the point 
at which the marginal return from the investment to the practitioner equals 
the interest rate. 

How does the occupation raise the funds necessary for lobbying? It is in the 
interest of each member of the occupation to avoid contributing for a lobby. 
Whether a particular member contributes or not will have little or no effect on 
whether any lobbying is done and on how much is done. Why then does he 
contribute? 

If the occupation has an association which furnishes certain services to its 
members which cannot be purchased at a competitive price elsewhere, then the 
association is in the position of a monopolist; it faces a downward sloping 
demand curve. The services it furnishes may be journals, meetings, a certificate 
of membership, information about new developments, advertisements, and so 
forth. All occupational associations furnish some services of this type. While 
many associations have strong competition from other sources furnishing the 
same services, others may have little competition. To the extent that the asso- 
ciation faces a downward sloping demand curve, it can act as a monopolist to 
raise funds for lobbying.2* The maximum the association is able to raise by 
this method will be the monopoly profit position, i.e., the point at which mar- 
ginal cost of the services equals marginal revenue from the dues. Whether it 
will raise dues to this position depends on the value of additional dollars spent 
in lobbying. 

No direct measures of the monopoly power of an association are available. 
However, it seems likely that the greater the monopoly power of an associa- 
tion, the greater the proportion of the occupation which would belong to it. 
Correlating the median year of licensing (X) and the percentage of an occupa- 

*See Anthony Downs, An Economic Theory of Democracy (1957), for a more com- 
plete discussion. 

* The number of practitioners in an occupation was taken as the total experienced la- 
bor force as given in the 1950 Census for that group. 

“It is assumed that the association is not a profit seeking organization and that it is 
wholly controlled by its members. The membership will desire to minimize the cost of 
the association, subject to the constraint of furnishing the desired services. 
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tion belonging to an association in 195078 produced an r? of .397 (N = 15), 
which is significant at the 2 per cent level. However, no correlation was found 
with Z for NV = 20. 

So far it has been implicitly assumed that the cost of legislation is the same 
for all occupations being licensed. It is clear, however, that a rise in the cost of 
entry will harm other groups in the economy. The stronger politically the 
group that is harmed by the legislation, the more costly such legislation will 
be. The monopoly association theory implies that the weakest group politically 
is that of consumers. Therefore, non-salaried occupations which give services 
directly to the consumers can be expected to have the lowest cost of legislation. 
Non-salaried occupations that service all firms can be expected to have higher 
costs of legislation. Non-salaried occupations that service only certain selected 
industries can be expected to have costs that are still higher. Salaried occupa- 
tions, in general, can be expected to have higher costs of legislation than non- 
salaried. 

Correlating the political influence of the consumers of an occupation’s 
service with licensing produced no significant results.”° 

It might be thought that the greater the total income of an occupation, the 
better able that occupation will be to purchase licensing. And, in fact, we 
found that total income was correlated with the timing of licensing.*° How- 
ever, under close scrutiny, this argument fails to stand. 


* The membership figures were gathered from Gale Research Company, Encyclopedia 
ot American Associations (1st ed. 1956) for 1956 and from id. (2nd ed. 1959) for 1959. 
The membership figures for several of the occupations for the year 1949 were taken from 
US. Bureau of Foreign and Domestic Commerce, National Associations of the United 
States (1949). When figures for three vears were available, the 1950 membership was 
estimated by a least squares linear regression. When only two years were available, 1950 
membership was estimated by linear interpolation or by linear extrapolation. 

*® The occupations were rated on the basis of the following assumptions: first, that 
farmers have more political influence than either businesses or consumers; second, that 
businesses have more political influence than consumers; third, that consumers have the 
least influence. These assumptions are based on the proposition advanced by many econ- 
omists (see Downs, op. cit. supra note 25; Friedman, op. cit. supra note 2) that individ- 
uals are more interested in legislation which affects them as producers than in legislation 
which affects them as consumers, since consumers spend little on any one item of con- 
sumption that may be affected by the legislation, while a producer’s livelihood may be 
greatly affected. Consequently, if the buyers of the service are producers, the costs of 
the service may be more important to them than they would be to a final consumer buy- 
ing the same service. It is also likely that farmers and businesses possess established con- 
tacts with the legislature which will permit them to oppose more effectively licensing 
legislation affecting the cost of operations. Farmers are assumed to have more political 
strength than businesses, since they have apparently been more successful in getting 
special treatment by legislatures. The scale used was the following: farmers—5; farmers- 
businesses—4; farmers-businesses-consumers—3; businesses-consumers—2; consumers—1. 
This was based on the quality of the opposition, i.e., the effectiveness of particular 
groups in getting favorable legislation passed. Considering the quantity as well as the 
quality of the opposition also failed to show a correlation. For this test the following 
scale was used: Consumers-farmers-businesses—6; farmers-businesses—5; farmers-con- 
sumers—4; businesses-consumers—3; farmers—2; businesses—1; consumers—O. 

* See supra, 22. 
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Each individual, irrespective of his income, should be willing to contribute 
to licensing up to the point at which the marginal dollar contributed brings a 
rate of return equal to the interest rate. Therefore, the level of income should 
be unrelated to licensing. The data support this argument; there is no correla- 
tion between licensing and average income. 

If the “price” to “purchase” licensing is fixed, irrespective of the size of the 
occupation, then the larger the occupation, the smaller the cost of licensing 
per practitioner. But it seems likely that the “price” would decline for larger 
occupations (since they wield more votes), thus increasing the expectation of 
a correlation between size of occupation and licensing. The facts give no sup- 
port to this supposition; we found, above, that there was no correlation be- 
tween the timing of licensing and the size of the occupation. 


CONCLUSION 


Only the correlation between the median year of licensing and the percent- 
age of an occupation belonging to its association supports the profit hypoth- 
esis. This could, of course, be the result of licensing, since licensing may in- 
crease the power of the association and hence make membership more desir- 
able or more necessary. However, the order of licensing and which occupations 
are licensed may depend on the elasticities of supply and demand and on the 
rate of growth of the occupation. No really satisfactory measure of the rate 
of growth can be devised, since, under this hypothesis, the period of licensing 
would presumably be the period of most rapid growth and the rate of growth 
at this period might easily be the same for occupations licensed late as for 
those regulated at an earlier period. Experimenting with different measures 
never revealed a correlation. 

The more easily an individual can practice without a license, given the value 
the public places on a license, the more elastic the demand will be for the 
licensed practitioners’ services. Hence the measure of -he difficulty of practic- 
ing without a license can be expected to be correlated with the elasticity of 
demand and, in consequence, may act as a proxy for it. However, there was 
no correlation between the measure of the difficulty of practicing without a 
license and the timing of licensing. Hence there is no evidence that the elastic- 
ity of demand is correlated with the timing of licensing. 

There seems to be little reason for believing that the elasticity of supply 
differs much from occupation to occupation. So it seems unlikely that these 
variables determine the order of licensing and which occupations are licensed. 

The evidence supporting the hypothesis that the occupations are licensed 
because the legislatures consider the public to be overly optimistic about the 
future comes from the correlations between licensing and the educational level 
of an occupation and between licensing and the total income of an occupation. 
The total squared correlation coefficient is around .50 for the correlation with 
both measures of licensing, which while significant is hardly overwhelming. 
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Other explanations of these correlations can be advanced. For example, the 
correlations could be a result of licensing rather than a cause. Or the correla- 
tion with education could be a result of efforts of the highly-trained practi- 
tioners to get themselves licensed to protect their investment in education. 
They could have feared technological developments which would have made 
their investment superfluous. 

We concluded above that it was unlikely that these correlations were the 
result of licensing. The argument that licensing was instituted to protect an 
investment in education leaves unexplained the correlation with total income. 

Hence, what evidence there is points toward the society-knows-best hypoth- 
esis. However, the survey of the licensing regulations indicated that many of 
them are not strictly in the public interest and seem to be intended to restrict 
competition. 

The argument that these occupations were licensed on public welfare 
grounds also helps to explain which occupations were licensed and which were 
not. A x” test shows that licensed occupations have a significantly higher 
level of education than unlicensed occupations. The X* was 8.73 which is sig- 
nificant at the 1 per cent level.*4 Unfortunately this test has little discrimina- 
tory power, since many other variables which fail to correlate with the timing 
of licensing do produce significant X*’s. However, it indicates that the society- 
knows-the-future-best hypothesis helps to explain why certain occupations 
alone are licensed. 


IMPLICATIONS 


If the arguments advanced above and the statistical evidence are accepted, 
there is apparently truth both in the view that “The intent of the . . . law was 
primarily to protect the public against . .. quacks, shysters, and inexperienced 
persons” and in the opinion that “Licensure is the key to the control that the 
... profession can exercise over the number of members.” Legislatures seem to 
license those occupations which it is most in the public interest to regulate 
and, in doing so, establish certain regulations which benefit practitioners. 

While it is risky to generalize from a specific case, it is tempting to do so 
here. Occupations, we have found, are licensed because the public is believed 
to be overly sanguine. If legislators have acted on this premise in licensing 
occupations, it is likely that they have used the same justification for other 
legislation. In fact, social security, housing laws, and many sanitary statutes 
would appear to have been motivated by the same logic. 


"The test was made by dividing all the 1950 Census occupations under the heading, 
“Professional, Technical, and Kindred Workers,” into those that are licensed and those 
that are not. 
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L IKE any other resource, time is scarce and choices must be made in allo- 
cating it among alternative uses. If all alternative uses are collapsed into two 
classes, time may be said to be distributed between work and leisure. Work 
produces income which is exchanged for goods and services that yield utilities 
in their consumption; leisure yields utilities directly. 

Work and leisure are competitive with one another and, theretore, income 
and leisure are competitive. More of one is acquired at the cost of less of the 
other. The marginal utility of both may be assumed to diminish, so that every 
incremental unit of each of them that is acquired produces less utility than 
the next last unit. In principle, time is distributed among uses such that utility 
is maximized. The principle of utility maximizaton is satisfied when utility of 
time spent in each activity—work and the consumption of leisure—is equal at 
the margin. If it is not, any individual may be made better off by allocating 
less time to one activity and more to the other. 

The income-leisure indifference curve will be convex to the origin, so that 
the smaller the number of hours spent at the consumption of leisure, the larger 
will be the income produced by work that will be necessary to attract some 
incremental unit of time from leisure to work. 

Individuals are not homogeneous with respect to tastes. For this reason, the 
allocation of time between these activities will vary among individuals, even 
if every individual maximizes his own utility. Individuals will also differ with 
respect to income. There will, therefore, be differences among them with re- 
spect to the cost of incremental units of leisure and this will cause different 
distributions of time among activities by different individuals. Individuals, 
finally, will differ according to the cost to them of commodities which are 


* There are other alternatives to work than leisure, such as the performance of household 
tasks by housewives and attendance at school by young persons. These activities do not 
produce current income, although some of them produce income in the future. The sub- 
stance of the argument of this paper needs only to be slightly modified to survive the 
cases of capital-forming current activities that are alternatives to work producing current 
income. For convenience, the argument will be developed in the context of the assump- 
tion that there are only two uses of time. One is work that yields current income; the 
other shall be called leisure but should be interpreted to encompass all activities that do 
not yield current income. 
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complementary to the consumption of leisure and this will also affect the allo- 
cation of time and cause it to be different for different individuals. 

These are elementary and familiar economic propositions. There is still an- 
other which can be derived from them: individual welfare will be maximized, 
if each is at perfect liberty to distribute the time at his command between the 
two classes of activity. This final proposition requires also the premise that 
each knows best the utilities produced for Aim by marginal increments of 
goods and services and of leisure, and this is not an insensible assumption. 

Nonetheless, there is already an old history of legislation by which the 
public authorities seek to impose constraints upon freedom of choice in this 
field. Almost always this legislation has been badly designed for achieving the 
objective sought. Such legislation as that which imposes limits upon the daily 
and weekly hours of work of women and young persons, for example, has 
sought to compel some who are objects of the legislation to diminish the quan- 
tity of time devoted to work and increase the quantity devoted to leisure. 
Legislatures have not usually understood that such a policy, if it were suc- 
cessful, was equivalent to ordering the consumption of fewer commodities and 
services and more leisure. The failure to foresee this consequence of policy 
was produced by the mistaken expectation that the price paid for, say, ten 
hours of work would be not less than that paid for eight. 

The nominal, at least implicit, rationale for legislating shorter hours was 
that workers were not free agents in the sale of the services of their labor. 
Rather they were confronted by monopoly on the demand side of the market; 
employers offered to purchase either a full day’s or week’s work that was too 
long by some standard of public good, or none at all. This is not consistent 
with most experience. There has always been great diversity of lengths of 
working days and weeks in different employments, and this is especially true 
if the universe of employments is broad enough to cover self-employment. 

Workers have been free to choose among alternative employments on 
criteria that seemed to them relevant, one of them may have been the propor- 
tion of any period of time which different employments “required” be allocated 
to work. 

Shorter hours legislation of the kind usually enacted does cause fewer hours 
to be devoted to work and the production of income and more hours to be 
devoted to the consumption of leisure, but for reasons not usually understood. 
Legislation of this class almost always defines limits for the number of hours, 
in some period, during which any given employer may purchase the services of 
given workers, but it does not prevent multiple job-holding. Such legislation 
does not limit the hours of work of any person, but only imposes upon him the 
cost of moving from one employment to another during the relevant period. 
Nor does it limit the quantity of labor an employer may purchase; it merely 
imposes upon him the cost of moving “tasks” from one worker to another 
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upon the expiration of the time fixed for which given workers may be employed 
by given employers. The marginal re-allocation of time from work to leisure 
is produced not by the specific interdiction of the law, but by the additional 
costs of movement imposed by the law upon both sellers and buyers of labor 
services who desire to sell and buy larger quantities of labor than the law 
defines for given employer-given worker transactions. The magnitude of the 
effect of shorter hours legislation upon the allocation of time is a direct func- 
tion of the magnitude of the moving costs imposed by the law. These are em- 
pirical magnitudes that can be known only by examining the world, but it 
seems likely that the relevant costs are small enough to have had only small 
re-allocative effects. 

If one finds that in most countries, daily and weekly hours of work have 
diminished over time, this time trend could have been expected to have been 
produced by rising incomes that caused people to buy more of all normal com- 
modities, one of which is leisure. This “income effect” has been powerful 
enough to overcome the opposite “substitution effect” which, because the rise 
in income has caused the cost of each incremental hour of leisure to rise, 
creates incentives for less leisure to be consumed. 

Great Britain’s experience with the regulation of hours by legislation dates 
at least from the Factory Act of 1833. The Factory Act of 1833 and its suc- 
cessors did not extend to the shops. The first Act covering shops was the Shop 
Hours Regulations Act of 1866 which defined limits for the weekly hours of 
work (with any given employer) of young persons. 

This paper examines the legislated regulation of closing hours of shops. This 
is distinct from the regulation of the working hours of shop assistants. It will 
be seen, however, that the regulation of closing hours was proposed as a strate- 
gy for diminishing hours of work for shop assistants and also for shopkeepers. 

The early shop closing movement in Britain is traced back to a meeting of 
thirteen men in a tavern in High Holborn, London, in 1842. That meeting re- 
solved that 
the present hours of business are longer than either the convenience or the necessi- 
ties of the public require, and that a judicious curtailment thereof . . . would be 
productive of the most beneficial results, both in the moral and physical health of 
the young men therein employed.” 


This meeting was the origin of the Early Closing Association which has pro- 
moted the objective implicit in its title since then and has only recently passed 
into quiet demise. 

The Early Closing Association maintained a drumfire of agitation. Its secre- 
tary, giving evidence to a select committee of the House of Commons in 1931, 
told of its “long and bitter struggle in educating the public against their bad 


? Report from the Select Committee of the House of Commons on Shop Assistants, 
H.C. Rep. No. 148, vol. {II at 443 (1931). 
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habits of late shopping,” and of the organization of “Women’s Early Shopping 
Leagues” to arouse “the conscience of women as to the gravity of endangering 
the health of their own sex, and especially that of the mothers of the future 
generation.”* Among those who undertook in 1860 to abstain from shopping 
after 2:00 p.m. on Saturdays in order to enable establishments to close at an 
early hour were the Duchess of Sutherland, the Duchess of Argyll, the 
Duchess of Montrose, the Duchess of Norfolk, the Marchioness of Westmin- 
ster, the Marchioness of Abercorn, the Marchioness of Salisbury, and the 
Countesses of Shrewsbury, Derby, Warwick, Fife, Desart, and Palmerston. 

The Association first sought voluntary early closing by shopkeepers but at 
least as early as 1886, it had passed to support of legislated regulation of shop 
closing hours.* 

Petitions favoring legislation were circulated, and free popular entertain- 
ments were organized during late hours to draw people away from the shops.® 
Powerful and influential personages were enlisted in the cause, including the 
Earl of Shaftesbury, Sir John Lubbock (later Lord Avebury), members of the 
Royal Family and peers of the realm. Winston Churchill was president of the 
Association from 1917 at least until 1927. 

The history® of legislated early shop closing begins in the last quarter of 
the nineteenth century. A Select Committee of the House of Commons, under 
the chairmanship of Sir John Lubbock, reported in 1886 that 


the practice of keeping open shops until a late hour of the evening prevails exten- 
sively; that while shops used by the wealthier classes generally close at a compara- 
tively early hour, in neighborhoods where the shops are frequented by the working 
classes, they are kept open until very late, especially on Saturday. It follows in 
such cases that all persons employed, including young persons, must be kept on 
their feet for a great many hours, and that where shops are crowded and ill-venti- 
lated, such prolonged labour must be exhausting and often injurious to health, espe- 
cially in the case of girls. 


An 1886 Bill, however, did not fix closing hours but only limited the weekly 
hours of young persons employed in shops. 

In the final decade of the nineteenth century, a large number of Private 
Member Bills dealing with shop hours were introduced but none passed. 

Commons resolved in 1893 on a motion by Sir John Lubbock “That, in the 
opinion of the House, . . . it is desirable to give to Local Authorities such 
powers as may be necessary to enable them to carry out the general wishes of 

* Ibid. 

“Report from the Select Committee of the House of Commons on the Shop Hours 
Bill, H.C. Rep. No. 287, at 94 (1892). 

* Report from the Select Committee of the House of Lords on Early Closing of Shops, 
H.C. Rep. No. 369, at 3 et seq. (1901). 

* Report from the Select Committee of the House of Commons on Shop Assistants, 
H.C. Rep. No. 148, vol. I at 4 et seq. (1931). 
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the shop-keeping community with reference to the Hours of Closing.” This 
resolution was not given legislative effect until 1904. The Shop Hours Act of 
that year empowered local authorities to make orders fixing the closing hours 
for all shops (a few exemptions were specified) or for classes of shops. No such 
order could be made unless it had the support of the occupiers of two-thirds of 
the shops affected by it. 

Supporters of regulated shop closing hours were less than happy with the 
effects of the 1904 Act. By 1907, 112 local authorities had made orders and 
364 had not. Of 800,000 shop assistants, only 15,000 were employed by shops 
affected by closing orders. 

There had been a long-standing division between those who favored local 
option and others who urged compulsion by Parliament. The party of com- 
pulsion had been led for many years by Sir Charles Dilke. The “failure” of 
the 1904 Act gave impetus to the position of this party. Commons resolved 
unanimously in 1907 “That in the opinion of this House, more drastic legisla- 
tion with regard to the closing of Shops . . . is required” and, in succeeding 
years, both Private Member and Government Bills were introduced. No sub- 
stantial progress was made, however, until the War, when, in October 1916, 
an Order was made under the Defence of the Realm Act, in order to diminish 
the use of artificial light, requiring all shops (with some exceptions) to be 
closed not later than 9:00 p.m. on Saturdays and 8:00 P.M. on every other 
day, except the one for which a statutory half-holiday was effective. 

This Order was continued from time to time and would have expired, along 
with other emergency legislation, in 1920, but a Government Bill in that year 
continued the text of the Order in a temporary Act, the Shops (Early Closing) 
Act, 1920. This Act and an amending Act that extended the closing time for 
the sale of fruit, table water, sugar confectionery and ice cream (the Shops 
[Early Closing] Act [1920] Amendment Act, 1921) were annually renewed 
by the Expiring Laws Continuance Acts. When, during this period, agitation 
arose against early closing legislation, the question was referred to a Depart- 
mental Committee under Sir William Mackenzie (later Lord Amulree) in 
1927. This Committee recommended that compulsory early closing be made 
permanent and so it was by the Shops (Hours of Closing) Act, 1928. 

Shops Acts in the nature of amendments to the 1928 Act were passed in 
1936. The 1928 Act had fixed 8:00 p.m. as the general closing hour, except on 
one day in the week when it was 9:00 p.m. Defence Regulation 60AB, made 
during World War II, had substituted 6:00 p.m. and 7:30 p.m. 

In 1946 a Committee of Enquiry under Sir Ernest Arthur Gowers was ap- 
pointed to consider “what should be the general closing hours in the future, and 
whether experience had shown any other amendments to be desirable in the 
relevant provisions of the Acts.’ 


* Home Office, Committee of Enquiry, Report on Closing Hours of Shops, Cmd. No. 
7105, at 5 (1947). 
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The Gowers Committee report was followed by the enactment of the Shops 
Act, 1950—“An Act to consolidate the Shops Acts, 1912 to 1938, and certain 
other enactments relating to shops.” The 1950 Act is currently in effect and is, 
therefore, the most recently written act in a legislative drama that seems likely 
to be endless. 

The Shops Act, 1950 is a complex law. In brief, however, it contains the 
following provisions: 


1. Every shop shall be closed at one o’clock in the afternoon on one weekday in 
every week. This is known as the weekly half-holiday. 

2a. Every shop shall be closed during the winter months not later than half past 
seven o’clock in the evening on one day of the week, which shall be the late 
day, and not later than six o’clock on any other day of the week. 

2b. Every shop shall be closed during the non-winter months not later than nine 

o’clock in the evening on the late day and eight o’clock on any other day. These 

are known as general closing hours. 

Every shop shall be closed on Sunday. 

The foregoing hours may be modified somewhat by order of local authorities. 

Certain transactions are exempted from the foregoing rules. They are specified 

and discussed below. 

6. Local authorities are permitted to make additional exceptions, other than those 
specified by Parliament. 


n> Ww 


The British seem now to consider that the primary question—whether the 
State should regulate shop closing hours at all—is no longer discussable. The 
Gowers Committee of Enquiry of 1947 reported that “we shall regard as 
settled policy the proposition that a uniform statutory closing hour is desir- 
able.* It did not say why it came to this conclusion except to assert that both 
Commons and Lords had voted, by large majorities in 1928, to refuse to 
exempt one-man shopkeepers who employed no assistants. The terms of refer- 
ence of the Committee included a charge that it “enquire into the provisions 
of the Shops Act relative to closing hours . . . and to report . . . whether any 
alterations are desirable,”® and this seems broad enough to have permitted the 
primary question itself to be considered. The Committee chose not to consider 
it, however, and its report is mainly given over to the questions of the closing 
hours to be specified and the exemptions to be permitted. 

What is the rationale for uniform statutory shop closing? 

This can be dug out of the report and the minutes of evidence of the 1901 
Select Committee of the House of Lords whose chairman was Lord Avebury 
and whose report led to the 1904 Act that established the first legislative 
authority for controlling shop closing hours. 

That Committee reported? that shops were open for as long as 80-90 hours 


° Id. at 7. * Td. at 2. 


* Report from the Select Committee of the House of Lords on Early Closing of Shops, 
H.C. Rep. No. 369, at v—viii (1901). 
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per week, that such long hours were injurious to health, that shopkeepers who 
desired to close earlier were fearful of losing customers to those keeping later 
hours, that shopkeepers in general desired that uniform closing hours be legis- 
lated, that the regulation of the hours of shop assistants would benefit them, 
but not shopkeepers, while early closing legislation would benefit both, and 
that inconvenience and hardship would not be imposed upon any class of the 
shopping public by earlier closing. 

The evidence given to the Committee showed that late closing was con- 
centrated among shops in the working class residential neighborhoods of the 
urban communities and that shops kept late hours in response to the practice 
of many of the poor to shop during the late night hours. The questions put to 
witnesses by some of the committee members searched for information espe- 
cially in two areas: (1) Were late hours really onerous for small shopkeepers 
who lived back of their shops and came forward to tend the shop only when 
the tinkling of a bell signaled that a customer had entered? and (2) Would 
the shopping poor be inconvenienced by an earlier statutory shop closing 
hour? 

The Committee seemed to find that the first question was irrelevant. If 
there was a class of shopkeepers to whom late hours were not a burden, they 
ought nonetheless be compelled to close so that their competitors—-to whom, 
and to whose shop assistants, late hours were odious—might be freed ‘rom 
the pressure of competition to keep open as long as others did. 

The findings on the second question turned on a special meaning ziven to 
the word “inconvenience.” An early closing hour was considered convenient for 
shoppers, if there were “sufficient time’ between it and the hours shoppers 
left their own employments or were paid their wages. 

It can be assumed a priori that welfare is maximized, if shoppers and shop- 
keepers are left at perfect liberty to determine the times of transactions. Indi- 
vidual shoppers will have personal preference functions that determine the 
allocation of given hours among activities. The hours each devotes to shop- 
ping will be affected by the costs of different magnitudes of different hours 
spent for this purpose and, in turn, these costs will be affected by the goodness 
of substitute uses of given hours. Shopkeepers will also have preference func- 
tions that will determine their allocation of given hours among work and 
leisure. Finally, shop assistants will have preferences. It will be necessary to 
pay them more to work disagreeabie than agreeable hours. The cost to shop- 
keepers of the services of shop assistants will, therefore, be affected by the 
hours during which their services are purchased. 

Supply and demand functions for shop services will be produced by all of 
these influences together for each given hour. There will be a population of 
supply and demand schedules, one pair for, say, each hour of the day, and this 
will yield a population of points of intersection. If no constraints are imposed, 
a quantitative distribution of transactions among hours of the day and days of 
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the week will ensue. There will be some hours, of course, for which the supply 
schedule intersects with the ordinate above the point of intersection of the de- 
mand schedule with the same axis and, in these hours, there will be zero trans- 
actions. The schedules also produce a population of prices of shop services 
differentiated by the hours of the day in which they are offered. 

The demand for shop services will not be equally distributed over the hours 
of the day and the skew in the distribution will be especially influenced by the 
unequal distribution among hours of shoppers’ time of dismissal from their 
daily employments and by the unequal distribution among hours of time of 
sleep. Given the skew in this distribution, the distribution of the supply of 
shop services among hours can have an exactly corresponding skew—so that 
demand and supply change in equal proportions over the hours of the day— 
or it can have a different skew. If the two time distributions are congruent, the 
price of shop services is unchanged but the volume of transactions varies 
among hours. 

If the distributions are different, however, as is more likely, both the price 
of shop services and the volume of transactions will vary among hours. The 
price of these services need not be higher at 11:00 p.m. than at 11:00 a.m. but 
it will be, if the supply falls more than the demand between these hours. 

The price of shop services need not vary explicitly among hours in given 
shops; for administrative convenience, a uniform price may be charged 
throughout the day. But a shop that offers services during hours that are cost- 
ly to shopkeepers, either in real or money terms or both together, and that 
charges a uniform price for its services will have proportionally less customers 
during the hours when its competitors are also open and proportionally more 
during hours when they are closed. 

The prices of services at different hours are data for each shopkeeper; they 
affect his behavior but he cannot affect them. His decision on whether to be 
open or closed during each hour can be assumed to be taken on income-maxi- 
mizing rules. That is to say, he keeps open to the point where his marginal 
revenue, which is the product of the price of shop services and the volume of 
transactions in the marginal hour, is equal to the cost to him of that hour. The 
revenue yielded to a given shopkeeper by an incremental hour of keeping open 
will be an inverse function of the number of his competitors who also keep 
open. 

The cost of being open during any given hour will vary among shopkeepers. 
A will consider it worthwhile to keep open in the twenty-third hour of the 
day, if B and C are closed, but B and C will consider it not worthwhile to do 
so, if A is closed. B and C will be advantaged, however, if A is compelled to 
behave as though his cost function were the same as B’s and C’s, since this 
would push the demand for their services to the right and cause the volume of 
their sales and their revenue to rise in the hours in which they are open. 
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Legislated shop closing hours are, of course, an instrument for advantaging 
a coalition of B- and C-type shopkeepers at the expense of A-type shopkeepers, 
A legal prohibition against keeping shops open after some hour is like an 
infinite tax on shopkeeping after that hour; a positive, but less than infinite, 
tax on shopkeepers who would otherwise have remained open during late 
hours; and a subsidy to shopkeepers who would have closed early, if there had 
been no legislation. The incidence of the tax falls in part upon shopkeepers 
who would have kept late hours. 

It was alleged by those who promoted legislated and compulsory early 
closing hours that, without legislation, the forces of competition would pro- 
duce uniform, but late, closing hours. An exchange between Lord Avebury and 
the Secretary of the Early Closing Association at the 1901 Lords Select Com- 
mittee proceedings reads: 


“[The smaller shopkeepers] compete against one another . . . and unless they all 
close they are obliged to keep open?”—‘That is so.” “And have you had many 
cases in which the great majority of the traders in a particular district have been 
anxious to close, but one or two have been able to keep all the rest open by declin- 
ing to join in?’”—“We have a great number of those cases.’”!! 


It is, of course, true that the cost, to some shopkeeper, of being closed dur- 
ing some given hour is enlarged, if competitors are open during that hour. But 
this merely means that the mean number of shop hours will be larger, if there 
are no legislative constraints than if there are. So long as the costs of keeping 
open during given hours are diverse among individual shopkeepers, however— 
and it seems sensible to assume that they are diverse—behavior according to 
income-maximizing rules will cause closing hours to be non-uniform. This is 
reinforced, if transport costs of shoppers are positive and this causes the shop- 
keeping market to break into fragmented sub-markets of non-competing 
groups. 

It seems difficult to find an equitable principle for the defense of a tax on 
shopkeepers whose costs of operating during .ate hours is low for the gain of 
others whose operating costs during those hours is high. 

This is especially true, if legislated early shop closing affects shoppers’ util- 
ity adversely. Clearly it does this. The legislative history of early closing is 
pock-marked with assertions that shoppers would not be inconvenienced by 
legal early closing. 

The 1892 Commons Select Committee was told 


there is very little (late) shopping that is a real necessary [sic]; it is a class of 
trade that could be done very well in the morning or afternoon hours of the day 

. (mechanics’) wives . . . could, if they desired, make their purchases earlier 
than the evening.” 


“ H.C. Rep. No. 369, at 5 (1901). * H.C. Rep. No. 287, at 102 (1892). 
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The Lords Committee of 1901 heard evidence that “the stragglers could easily 
provide for themselves, as others do, in the earlier parts of the day.”** 

Discussion of the inconvenience effects of early closing has been frequently 
carried on in the context of particular occupations. Would early closing make 
it difficult for waiters, carmen, and cabmen, who worked to late daily hours 
or who were paid at a late hour, to get their shopping done? 

These are data that are really irrelevant to the question. The condition of 
perfect convenience to shoppers is defined by the case of zero cost of shopping. 
The cost is never zero and the larger this cost, the larger is the “inconven- 
ience.” In opportunity-cost terms, the cost of shopping in hour x is the utility 
foregone that would have been produced by some alternative use to which that 
hour could have been put. If there are no constraints imposed upon choice, 
each person is assumed to allocate given hours among shopping and other 
activity such that he maximizes his utility. Legislated early shop closing does 
constrain choice by diminishing the number of alternatives offered. It requires 
that some shoppers devote earlier hours of the day to shopping that they 
would prefer to spend in other ways; and it requires that later hours be given 
over to other things that they would prefer to give to shopping. The oppor- 
tunity costs of both the earlier and the later hours are larger for them, there- 
fore, than they would have been, had there been no legislation requiring some 
shops to close at earlier hours than otherwise. Thus, the cost of shopping be- 
ing larger, inconvenience is, by definition, produced by the legislation. 

Even without legislation, some constraints are put upon the choice of some 
shoppers. If the time-distribution preference functions of some diverge very 
widely from the mean, they may nonetheless be compelled to conform to rules 
produced by those who are closer to the mean. That is to say, those who, 
given perfect freedom, would shop at 3:00 a.m. may find no shop open at that 
hour or may find it necessary to travel half across a city to find an open shop, 
and this will occur because there are so few who desire to shop at that hour. 
But legislation, by multiplying constraints, produces more inconvenience than 
would otherwise exist. 

The proof that early closing legislation causes shopping to be done at less 
preferred hours is that, without legislation, some did, in fact, shop at different 
hours. Put slightly differently, legislation caused some shops to be closed 
during hours when, just prior to the legislation, they had been open. 

Much of the Parliamentary case made for legislated early closing rested on 
the grounds that (1) some other distribution of time among activities by 
shoppers than that preferred by them was better for them; and (2) if it were 
worse for them, they were not undeserving of ill-treatment. 

Case (1) is made manifest by the seeming pleasure of the Bishop of Win- 
chester, who was a member of the 1901 Lords Committee, at the prospect that 


* H.C. Rep. No. 369, at 8 (1901). 
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earlier shop closing would drive the poor out of the public houses earlier, in 
order that their shopping be done before the now-earlier shop closing hours; 
this might, on certain assumptions about the time-rate of alcoholic consump- 
tion and the power of wives in poor households, cause a redistribution of in- 
come among obiects of expenditure in favor of the ‘‘necessaries of life.” 

Case (2) appears frequently in the record of Parliamentary discussion. One 
member of Parliament, in Commons debate in 1928, was left “‘absolutely cold” 
by the plea that regulated closing hours would inconvenience the shopping 
public because she knew that the shopping habits prevalent before there were 
any regulations “were rotten, they were based on thoughtlessness and selfish- 
ness, upon absolute bad management of the household itself.”!* The record is 
replete with references to ‘bad habits” and “straggling,” and to the behavior 
of the poor in taking their recreation by promenading, during the late hours, 
streets lit at the expense of shopkeepers by light streaming from shops kept 
open by the preference of the people for late-hour shopping. One Secretary of 
the Early Closing Association is reported to have said “no one has any right 
to want a kipper after eight o’clock at night.”!° 

It is interesting parenthetically that, while one of the announced objects of 
legislated early closing was the reduction of hours of shop assistants, the early 
closing acts did not impose strong limits on the number of daily shop hours, 
since opening at 12:01 a.m. on the following day was legally permissible, nor 
did they prevent the employment of shop assistants after closing hours in the 
reckoning of the results of the day’s operation or in the preparation of the 
shop for the following day. It is understandable, therefore, that the main 
support of the Early Closing Association should have come from shopkeepers’, 
and not shop assistants’, organizations; that the shop assistants should have 
petitioned for separate legislation regulating their hours specifically; and that 
the Early Closing Association should have opposed shop assistant hours regu- 
lation that was not tied to early closing legislation. 

It has been mentioned'® that some transactions were exempted from early 
closing legislation. These exemptions raised interesting questions. 

The Shops Act, 1950 exempts from one or another of the closing regulations 
the following transactions, among others: 


The sale of meals or refreshments (including table waters, sweets, chocolates, 
sugar confectionery, and ice cream) for consumption on the premises or on 
trains; tobacco (if supplied at a meal for immediate consumption); newly cooked 
provisions and cooked or partly cooked tripe for consumption off the premises; in- 
toxicating liquors, tobacco, matches, and table waters sold in licensed public houses; 
tobacco, matches, table waters, sweets, chocolates or ice cream if sold to members 
of the audience at a place of entertainment; medicine or medical or surgical ap- 


** 214 H.C. Deb. (Sth ser.) 1420 (1928). 


* Td. at 1429. ** See p. 123 supra. 
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pliances; aircraft, motor or cycle supplies for immediate use; fish and chips, if not 
sold at a fish and chip shop; flowers, fruit and vegetables (including mushrooms) 
(but not including tinned or bottled fruit or vegetables); milk and cream, not in- 
cluding tinned or dried milk or cream, but including clotted cream whether sold in 
tins or otherwise; requisites for games at premises where games are played; and 
fodder for horses, mules, ponies and donkeys, if sold at a farm, stable, hotel, or inn. 


There appears to be a certain arbitrary quality about the selection of trans- 
actions to be exempted. It is not completely clear, for example, why fish and 
chips are exempted if not sold in a fish and chips shop, but covered, if sold in 
such a shop. One member of Parliament said, in the 1928 debate: !* 


If a customer goes into a chemist’s shop out of hours, he cannot buy a tooth- 
brush, but he can buy a camel-hair brush. . . . He cannot buy a hot-water bottle, 
but he can buy an ice bag. Take the newspaper shop. A man can buy a paper, but 
he cannot buy a wrapper or an envelope in which to put that paper. As regards the 
customers in licensed victualling houses, there have been many instances of a cus- 
tomer going in and demanding across the counter, say, a packet of Players’ ciga- 
rettes. “I am very sorry, Sir, we cannot serve you, but there is an automatic ma- 
chine over there.” The customer goes there and says “No, these are Gold Flake: 
I want Players’.” “Never mind, do as I tell you. You get Gold Flake.” He says, “I 
want Players’.” “Never mind.” So the customer gets a packet of Gold Flake out of 
the automatic machine and hands it over the counter and exchanges it for a packet 
of Players’. 


Another spoke of a personal experience: '* 


I recollect shortly after the War having to go to Euston to receive a very impor- 
tant letter that came by the Irish Mail. The Irish Mail was an hour late, but I 
thought I would occupy the time by smoking a cigar. I had not one and went to 
the bar to try to buy one. I was told I could not have it. Then I thought I would 
like a glass of bitter. I was told I could not have that. Then I thought I would ask 
for a sandwich. I asked for a sandwich and the obliging young lady behind the bar 
said to me, “Now you have ordered a sandwich you can have a glass of bitter and 
also a cigar.” 


And still another said: 
You will be able to buy partly cooked tripe but not uncooked tripe. You will be 
able to buy a cigar in licensed premises so long as those premises are open, but in 


temperance premises you will not be able to do so. Peter drunk will be better off 
than Peter sober in that respect.!® 


The 1947 Gowers Committee of Enquiry dealt largely with the exemption 
question. The principle that governed its recommendations seemed to have 
been not the service of the public convenience, but rather that competition be 


* 214 H.C. Deb. (Sth ser.) 1400-1 (1928). 
* Id. at 1407. *° Td. at 1443. 
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fair. If one class of establishments were permitted to sell some commodity after 
closing hours, other classes of establishments should also be permtited to do so, 
But overriding even this principle was another—that shopkeepers not be put 
in the way of temptation to break the law. 

Thus, if places of entertainment could sell sweets in the evening hours, it is 
unfair to prohibit shops from selling them during the same hours. But if 
‘‘mixed”’ shops may sell sweets late in the evening, would not they be tempted 
to sell other (and prohibited) things as well? In fact they did. The Committee 
was told by the representative of the County Councils’ Association: 


The vast increase in the number of mixed shops has made the task of the Shops 
Act Inspectors well-nigh impossible. Confectionery (which could be sold for an 
hour and a half after the general closing hour) is sold by grocers, bakers, chemists. 
stationers and fruiterers and also in dairies, cafes and restaurants, with the result 
that the sale on those premises of other commodities after the closing hours ap- 
plicable thereto has become frequent and almost undetectable. And so, prosecutions 
being viewed with disfavour by the Justices and the Public alike, it has become 
farcical in some areas to enforce the law.*° 


The Committee’s decision was that promotion of respect for the law was 
p2ramount; therefore, temptation should be “confined to the smallest possible 
compass”; and this was done by recommen:iing that a number of exempted 
transactions be struck from the exempted list, thus magnifying the public in- 
convenience of regulated closing hours. 

There seems to be a strong case on public interest grounds for striking out 
early shop closing legislation altogether. But a community committed to guild 
principles is not likely to do it. 


” Home Office, Committee of Enquiry, Report on Closing Hours of Shops, Cmd. No 
7105, at 7-8 (1947). 
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INTRODUCTION 


Is PREVIOUS papers in the economics of the fisheries, three points have been 
stressed: (1) the motives which make overfishing a serious problem are essen- 
tially economic; (2) if the resource must be exploited under common-prop- 
erty conditions, overfishing is not self-correcting, and regulation by govern- 
ment will be required; and (3) one of the vital objectives of fishery regula- 
tion must be the promotion of economic effic.zacy in the entire operation, from 
fishing through processing and marketing.? Because this third requirement is 
foreign to the terris of reference of most regulatory agencies (or is specificaily 
proscribed as a basis for action), the economic aspects of regulation have 
usually been neglected where possible and ignored when they became too ob- 
vious to be neglected. 

This is not to say, of course, that the agencies concerned have been unaware 
of the human welfare aspects of their decisions, or that the nation is not 
better off, in economic terms, than if destructive fishing had been allowed to 
go unchecked. It simply implies two propositions which are of crucial impor- 
tance to the North American fishing industry. First, it is quite possible to 
dissipate some of the benefits of regulation to the individual producer and the 
economy as a whole through policies based on (or resulting in) unnecessary 
increases in production or marketing costs. Second, sound condition of fishery 
stocks is a necessary but not a sufficient condition for an economically healthy 


* This is a revision of a paper presented at the Eleventh Alaska Science Conference, An- 
chorage, Alaska, August, 1959. For that reason, and because of the widespread use of fishery 
management techniques in the area, much of the discussion is illustrated by references to 
the Pacific Coast fisheries. The conclusions should be of general applicability, however. 
I am indebted to Dr. A. D, Scott for permission to quote from an unpublished manuscript 
and for his useful suggestions. 


* See Scott Gordon, The Economic Theory of a Common-Property Resource: The Fishery, 
62 J. Pol. Econ. 124 (1954); Scott Gordon, The Economics of Conservation, 1 J. Law & 
Econ. 110 (1958) ; A. D. Scott, The Fishery: The Objectives of Sole Ownership, 63 J. Pol. 
Econ. 116 (1955); J. A. Crutchfield, Common Property Resources and Factor Allocation, 
22 Can. J. Econ. & P.S. 292 (1956); J. A. Crutchfield, The Economics of Salmon Manage- 
ment, 10th Alaska Science Conference 71 (1959). 
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fishing industry. The ability to sustain a maximum physical yield means very 
little if costs are so high that exploitation would yield losses at current prices; 
and few industries are more vulnerable than the fisheries to market pressure 
from both domestic and foreign suppliers of competitive products. 

It is difficult to avoid the conclusion that most American and Canadian 
fisheries already give evidence of real economic weakness. Levels of income, 
both to labor and to capital, are low relative to alternatives in this vigorously 
expanding region. As a result, men and boats are aging steadily, and there is 
a frightening inability to keep pace with technology in other areas. The United 
States, justly proud of its achievements in mechanization of production, can- 
not compete effectively in the fisheries field even in those operations where 
the labor cost advantage of European and Asian fishermen is least important. 

Some reasons for this melancholy situation lie outside the field of fishery 
management, and these can be dismissed here with brief mention. Industrial 
development, for example, is rarely compatible with commercial exploitation 
of anadromous fish; and, reality being what it is, we will do well to hold our 
own in production of these species. From another standpoint, postwar eco- 
nomic development of the Pacific Coast has pulled real incomes up sharply; 
and since total sales proceeds of most major species have not kept pace, the 
industry has suffered an increasingly severe squeeze in recent years. 

These factors are, however, of rather general effect. What is particularly 
disconcerting is the mounting evidence that even the rehabilitated and effec- 
tively protected fisheries are not in sound economic condition—that costs have 
mounted rapidly behind rising yields, leaving the individual unit in the pro- 
tected fishery in little better economic position. True, the Pacific halibut fish- 
ermen and vessel owners are better off because farsighted persons prevented 
them from committing economic suicide. But the evidence persists that they 
are not nearly as much better off as the dramatic recovery of the basic re- 
source would lead us to expect. In salmon much the same story emerges, but 
with fewer evidences of success even in a physical sense (with the exception 
of the Fraser River program). More and more men and gear are engaged in 
taking the same or smaller numbers of fish; and any technological or market 
improvement simply results ina new and more costly way of dividing the fixed 
pie. 

It would therefore appear that the time is ripe to take a careful look at our 
techniques of fishery management from the standpoint of their economic 
effects. Accepting without further inquiry the fact that rational utilization of 
the major Pacific Coast fish populations requires limitation of fishing mortal- 
ity, let us turn to two equally significant questions: how can this limitation 
of catch be made effective, and which of the alternative methods will minimize 
the long-run cost of any given level of output selected? 
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ALTERNATIVE METHODS 


The nearly unlimited variety of specific regulations may tend to obscure 
the essential simplicity of the alternatives. As noted by Beverton,* mortality 
in a given fishery is functionally related to four factors: the number of units 
participating; their catching power; their total fishing time; and their spatial 
distribution during the fishing period. All effective controls based on reducing 
fishing mortality must operate through one or more of these factors. In addi- 
tion, regulation may lessen the impact of man’s efforts by changing the age 
(and hence the average size) at which fish enter the exploited phase in which 
they are subject to capture. We may therefore outline our basic techniques as 
follows: 

A. Regulations affecting fishing mortality 
1. Numbers of operating units 
2. Sweep efficiency of units 
a) Areas fished 
b) Time fished 
c) Catching power of gear 
. Regulations affecting age and size at which fish are taken 

1. Nursery areas 

2. Seasonal closure 

3. Required selectivity of gear 


j=] 


Needless to say, there is some overlapping in this classification; any single 
technique (e.g., catch quotas) might operate through several channels. 

The nature of a particular regulation is often obscured, moreover, by failure 
to distinguish between its direct or short-run effects (intended) and the longer- 
run effects (often unintended) which emerge as the fleet adjusts to the meas- 
ure. The fishery is, after all, an industry. Each fishery management action, 
with only few exceptions, alters one or more of the factors which determine 
money receipts and money costs. It is thus not perversity but sound business 
sense which provokes the individual vessel owner to alter his operations with 
each change in controls. And it is not just bad luck but failure to deal fully 
with the problem if those reactions produce undesirable results: biological, 
economic, or both. 

Unfortunately this seems to occur frequntly. If we accept economic effi- 
ciency as one legitimate objective of management, we must also accept the 
responsibility of two levels of analysis of each proposed action. First, what 
is the direct effect of the action on receipts, costs, and net returns? Second, 
now will the individual unit react to these changes, and what will be the final 


*S. J. Holt and R. H. Beverton, The Dynamics of Exploited Fish Populations (H.M. 
Stationery Office, 1957). 
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impact on the fleet and its operations? Moreover, recognition of industry wel- 
fare as a basic criterion makes it impossible to separate consideration of the 
fisheries proper and process-marketing operations. Given equality in other 
respects, sound management requires analysis of the effects of conservation 
policies on the economic position of these handlers as well. The remainder of 
this paper is devoted to an examination of alternative regulatory policies with 
these aspects in mind. 


CLosEep FisHtNG PERIODS 


One of the most common techniques is the imposition of closed seasons. Its 
effectiveness in reducing fishing mortality varies widely, depending on specific 
characteristics of fish behavior and—to a lesser extent—on economic consid- 
erations. In the case of anadromous fish, proper timing of closures assures re- 
duction of catch; no change in fishing effort during the open periods can offset 
this completely. 

However, if fish are available more or less continuously, the effectiveness of 
a closed period requires a particular set of circumstances. For example, if the 
species involved is highly valued and holds up well under freezing and storage, 
the closure will have little effect. Fishing intensity will increase during the 
open season and an over-all reduction in mortality will be achieved only to 
the extent that higher costs are imposed on the industry (e.g., freezing, stor- 
age, and interest charges will be increased, and it is likely that total fishing 
days for each vessel will be reduced).* If the fish involved are migratory or 
are concentrated at different times in different fishing areas, seasonal closures 
may become permanent area closures in effect, with the distinct possibility 
that fishing effort will be concentrated unduly on sub-segments of the stocks. 
The effect would be, of course, to increase costs and possibly to reduce sustain- 
able physical yields. 

In some instances closed periods may involve other considerations than 
short-run fishing mortality. Thus closure might be designed to prevent taking 
fish at a time when they are in poor physical condition. The underlying ra- 
tionale is entirely (and properly) economic. A given cost will produce a lower 
total value at such times, but would not be viewed in that light by the individ- 
ual fisherman operating under common property conditions. 

Period closures are frequently invoked to “protect spawning fish.” The ra- 
tionale for this type of regulation has always seemed suspect to the economist. 
If spawning fish are in poor condition for market or cannery, the closure would 
be justified, as indicated above. As a measure to maintain yield, however, its 
efficacy is less obvious. If all or nearly all spawners were taken, the fishery 
would be threatened, but only because of the numbers taken, not because they 
were about to spawn. Surely fish taken well before a spawning period or well 


*This was illustrated graphically by the experience of the Pacific halibut fishery under 
the initial regulation: a simple seasonal closure. 
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after it (but before the next one) are lost just as completely from the stand- 
point of reproduction. The question of when fish ought to be taken is essen- 
tially an economic one involving a comparison of alternative costs and reve- 
nues at the different points in time when fishing is possible. The solemn pro- 
nouncements still heard about “allowing fish to spawn at least once before 
capture” sound most strange to Pacific Coast ears. Taken literally, this would 
eliminate the entire Pacific salmon fishery. 

All this should not be taken to mean that closed periods are not at times a 
useful and defensible technique. They may be most effective in the case of 
salmon, where predictability is low and the need for short-run flexibility of 
controls very high. But they impose additional costs in every instance, except 
inthe unlikely case of a perfect dovetailing of seasonal operations which 
would keep men and gear steadily employed. And it may have distinctly un- 
desirable effects on both costs and total physical yield if it leads to more in- 
tensive and unbalanced exploitation of a stock during the open season. 


CLosED AREAS 


Frequently area closures, given seasonal variations in the availability of 
fish, are merely limitations on fishing time, and are covered in the discussion 
above. If fish migrate freely over an entire fishing area, with the same size 
composition of the population throughout, area closures would have little or 
no effect unless they reduce efficiency by forcing the fleet to incur higher costs 
in reaching open areas. If, on the other hand, it can be established that certain 
“nursery” areas, largely populated by immature fish, “feed” the stock of more 
usable commercial sizes on other grounds, protection by area closure raises 
again the familiar investment problem. By taking fewer small fish now we 
can capture a larger aggregate weight at a later time. If the value of the 
weight increment yields a rate of return greater than the going rate of interest, 
it will pay to set aside the nursery area. In a sense, therefore, the technique is 
area closure, but the real management device is a form of selectivity regulation 
which assures larger average size of entrants to the exploited phase of the 
population. 


Size Limits 
In most salt-water fisheries size limits do not, of themselves, afford much 
protection, since losses of undersized fish returned to the water are normally 
very heavy. There are, of course, some exceptions; and, in addition, size limits 
provide useful support to other, more effective, regulations designed to allow 
greater growth before capture. 


Quotas 


On the surface the establishment of catch quotas is a simple, direct form 
of regulation. Actually, it is a complex technique, operating primarily through 
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limitation of fishing time, with secondary effects on area distribution of fishing 
effort and on numbers and types of vessels employed. 

This is not to deny its effectiveness. On the contrary, the halibut program 
demonstrates its operating simplicity, enforceability, and—as experience ac- 
cumulates—its flexibility, particularly when backed up by area closures and 
licensing powers. It does not depend for its effectiveness on retarding catching 
efficiency, and it minimizes the more irksome kinds of petty restrictions. 

Unfortunately, the indirect effects of quota regulation are less simple and, 
in some respects, are undesirable. These have been discussed in previous pa- 
pers® and may be reviewed only briefly here. The quota system itself produces 
certain reactions on the part of the fisherman. Given a fixed aggregate catch, 
each fishing unit will obviously bend every effort to get the largest possible 
share, and it will be able to make only a limited number of trips each season. 
The intensity of fishing effort will therefore be as great as men and gear can 
handle. Fishing time will be maximized by running to the nearest ports on all 
but the final trip. There will be a tendency to skimp on ice and even to deck- 
load the fish in order to increase the total catch for each trip. Once on the 
grounds, the vessel will remain to take a full load before returning to port, 
despite the effect of delay on the quality of fish taken first. These distortions 
of optimal fishing operations may not be serious individually, but collectively 
they mean higher costs and lower quality at landing, in greater or lesser 
degree. 

Together with the effect of successful conservation on profits, they also re- 
sult on a progressive shortening of the fishing season. The incentive to fish 
harder and faster is accompanied by an influx of new boats as fish stocks are 
rebuilt and cost per unit of catch lowered. This in turn means higher storage 
costs, additional problems in maintaining quality, and increased risks for mar- 
keters, who must undertake longer investments in frozen inventories. It also 
requires that boats and men find other off-season employment, which inev- 
itably involves some additional costs. 

All this suggests that although the quota system alone can apparently 
handle effectively the biological side of conservation (particularly in dealing 
with relatively immobile demersal populations), it produces secondary reac- 
tions which cut into the economic gains which it makes possible. In conjunc- 
tion with other measures to reduce and hold the number of participants to a 
level where most could operate on a full-time basis over a longer season, it can 
be a most effective and practical type of regulation. 


®See Crutchfield, supra note 2; A detailed analysis of the economic effects of quota 
regulation in the Pacific halibut fishing, based on a study by Dr. A. Zellner and this author, 
will be published soon by the U.S. Fish and Wildlife Service. Both stress the undesirable 
side effects of quota regulation on the efficiency of marketing as well as fishing units. 
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GEAR RESTRICTION 


Any discussion of gear restrictions is likely to find its material in politics 
more than in economics or biology. Certainly the history of gear regulation is 
a testimony to the viciousness of the infighting which develops when technol- 
ogy cuts across the interests of particular groups who have some common ral- 
lying point. However, more is called for in the way of analysis. Other indus- 
tries also face the difficulties caused by new innovations but find ways of 
adjusting to them. In virtually no other field of American industry do we find 
scientists and technologists, as well as the pleaders for special interests, argu- 
ing vehemently against efficiency, against innovation, against progress itself. 
At the same time there remains the lurking suspicion that there may be virtues 
—some of them unexploited as yet—in the wise use of gear regulation. 

It is important, first, to distinguish several different reasons for control of 
gear and methods. It may be undertaken as a power move to give one group 
of fishermen a greater share of a fishery with no regard one way or the other 
for efficiency effects. More frequently the efficiency effect is of paramount 
concern: sometimes to reduce the catch from a given effort, sometimes as a 
preventive measure to halt or impede the introduction of more efficient tech- 
niques. Finally, the regulation of gear may be in fact a selectivity device, 
aimed at a reduction in the number of small fish taken or destroyed. 

From the standpoint of their economic effects, the best that can be said of 
the first two is that bad regulation is better than none at all when serious 
overfishing is threatened. If methods promoting both protection and business 
efficiency are not feasible, at least the consumer will benefit from higher 
catches and lower prices even though earnings of the individual fisherman may 
be dissipated in artificially increased costs. From the standpoint of the econ- 
omy as a whole, gear restriction on the first two bases inevitably means a 
waste of resources. More inputs required per unit of fishery output must mean 
less available for other production assuming generally satisfactory levels of 
employment in the national economy and in the relevant regional sectors. 

An equally alarming aspect of the heavy reliance on efficiency reduction 
through gear restriction is its deadening effect on progressiveness. A long 
history of legislative and administrative impediment to improved gear is 
hardly a stimulant to the ingenuity of fishermen, suppliers, or even govern- 
ment agencies charged with gear research. In addition, enforced reduction of 
efficiency makes even more difficult the already knotty problem of financing 
fishing ventures. 

The use of gear restrictions to enforce a desired type of selectivity is 
another matter. Discussion of the concept of eumetric fishing advanced by 
Holt and Beverton® has centered on its more controversial aspects: the propo- 


° Holt and Beverton, op. cit. supra note 3. 
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sition that there need be no stage of declining physical yields with increasing 
effort if gear selectivity is optimal. This has obscured a much more important 
point: the real possibility of expanding sustainable yields in a manner which 
also decreases fishing costs. The technique is limited in applicability to 
fisheries where gear selectivity is controllable and where the gear contacts a 
wide range of sizes in any fishing period. It is therefore most directly useful in 
achieving optimal average size of fish taken by trawling. In some respects, 
specification of mesh sizes for gill nets and seines is (or can be) an applica- 
tion of the eumetric principle. 

It should be pointed out, however, that the Holt-Beverton formulation is 
not analytically complete. Given the objective of economic efficiency, the 
optimal combination of fishing effort and selectivity cannot be specified solely 
in physical terms. It also requires consideration of time rates of change in 
value yields and costs resulting from changes in gear and effort, and of the 
rate of interest. An increase in physical yields resulting from a shift toward 
the eumetric function will occur only after a lapse of time; the short-run effect 
will be a decrease in catch. Unless the discounted present value of the larger 
future yield exceeds that of the catch which must be foregone in the short run, 
it would not be worthwhile to make the shift. 

However, in the present state of our knowledge of the parameters govern- 
ing the dynamic responses of a fish population to changes in fishing pressure, 
these are purely academic considerations. For the moment it is sufficient to 
point out that if a change in gear selectivity enables us to get more fish’ at no 
increase (or an actual decrease) in fishing cost, both biologist and economist 
are likely to agree that we are better off. The potential gains are sufficiently 
interesting to warrant investigation, not only in existing net fisheries but also 
in operations where the use of nets is now prohibited, in the interest of achiev- 
ing a long-run position of greater competitive strength for the industry. 

One other aspect of gear regulation, pointed out in a recent discussion by 
Professor A. D. Scott, relates to the rate of the change-over to an improved 
type of fishing gear or method. Some control over the pace at which older 
equipment is made obsolete is desirable to minimize the inevitable hardship to 
individuals. Beyond this, however, there may be sound economic reasons for 
slowing the rate of innovation. Investment in the older gear is already sunk; 
its cost to society, looking forward in time, is zero. In some circumstances it 
will be desirable to “disinvest” not by scrapping the old gear outright but by 
letting it depreciate out. In formal terms it would be most economical to use 
the existing equipment as long as average variable costs are below average 
total cost using the newer method. Normally, this is simply a matter of com- 
mon business routine, which is followed by management in the rational pur- 
suit of profits. 


*More accurately, a larger aggregate weight. The effect of increasing mesh sizes, for 
example, is an increase in the average size of fish at the expense of a lower catch in numbers. 
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In the case of a common property resource such as the fisheries, however, it 
is quite possible that introduction of the new gear will make existing equip- 
ment completely useless by denying it access to the resource. The older vessel 
or its gear must then be abandoned at once if the enterprise is to stay in busi- 
ness, with a considerable waste of useful economic life. Some degree of public 
control over fishing gear and methods is doubtless justified on grounds of 
efficiency as well as mercy. The problem is to keep the responsible agency free 
of the pressure to protect inefficiency ad infinitum. Not to do so is fatal to the 
vitality of any industry in a private enterprise economy. 


RESTRICTION OF NUMBERS OF UNITS 


The foregoing suggests strongly that the ideal form of management would 
achieve the necessary restriction of fishing mortality while permitting use of 
the most efficient techniques known and encouraging further cost-reducing 
research and innovation. Curtailment of fishing mortality would be accom- 
plished by limiting the number of these optimal units to a level where their 
full-time use would produce only the permitted catch. 

The cold, hard world of fact precludes any simple solutions of this sort. The 
immense complexity of the natural environment, and our resulting inability to 
quantify the determinants of yield-effort functions, rules out all hope of pre- 
cise adjustment on this basis alone. In addition, seasonal and random fluctua- 
tions in numbers and concentration of different commercial species make some 
degree of flexibility and the use of some multi-purpose gear desirable. Even 
apart from administrative and political problems, there will be a place for 
judicious use of each of the management techniques discussed above. How- 
ever, the economic health of the industry cannot be maximized until limitation 
of numbers of participating units is accepted as the major weapon against 
overfishing. 

The crucial weakness of all other alternative controls is their failure to deal 
with the normal response of the fleets to an improvement in physical stocks. 
Assuming that the industry was in equilibrium (i.e., no tendency for entry or 
exit and stable yield) with a level of effort beyond the point of maximum sus- 
tained yield, any rebuilding of the stock, however achieved, will reduce aver- 
age fishing costs per pound. In the absence of any property right in the fishery 
or government intervention in lieu thereof, new boats will be attracted (or, 
what amounts to the same thing, exit of excessive fishing capacity will be 
slowed down or halted). Under normal assumptions as to the demand for fish, 
output will be increased and prices lowered. The consumer will obviously 
benefit. But the gain to the economy as a whole—the possibility of getting 
more output with fewer inputs—will not be realized in full. Instead, the end 
result will be an increase in total costs sufficient to wipe out the economic rent 
accruing from the rise in physical yields. 

This unfortunate effect is an inevitable by-product of the common-property 
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concept of fishing rights. Since everyone regards the fishery population as a 
free good, excessive use of labor and capital is assured unless a public agency 
intervenes to prevent it. 

The arguments against reliance on restriction of entry as the principal 
(though not sole) regulatory device do not deny its obvious advantages in 
terms of efficiency, but center on various problems of application. These are 
by no means negligible, as indicated in the discussion which follows. But a 
start must be made somewhere, and it is our contention that a successful start 
may well prove that many of the difficulties are illusory. 

There seems to exist, first, a widespread belief that common and statutory 
law in the United States requires that anyone be permitted to fish public 
waters. I can find no basis for this, and an article by Judge W. C. Arnold 
appears to confirm the absence of any legal obstacle to restriction of entry.’ 
It may well be true that the law would provide remedies against discrimina- 
tory dispensation of restricted fishing rights or against arbitrary actions which 
might destroy the value of existing property based on ability to continue fish- 
ing. But it would appear perfectly feasible to limit access to a fishery in public 
waters as long as everyone has equal access to those limited rights. 

A second set of objections to control of entry involves the problems of 
eliminating an already excessive number of boats and men. It is unfortunately 
true that effective demand for fishery management rarely arises until this situ- 
ation prevails, but it is by no means inevitable. For example, the ultimate 
development of the bottomfish resources off the Alaska coasts might be under- 
taken with control over the number of participants at the outset. In the large 
sectors of the world’s fisheries presently under-exploited, it should be perfectly 
feasible to plan for management programs which need not rely on inefficiency 
as a tool or a politically unavoidable by-product. 

Be that as it may, the present situation is, in fact, the more difficult one. If 
we can take the desired total catch with fewer vessels and men, earning better 
incomes, and able to use more specialized and modern techniques, we should 
certainly be better off as a nation and, in a narrower context, far better able 
to hold our own in international competition. The problems lie with the 
“outs”; who is to leave, and how is this to be accomplished with reasonable 
equity? 

Professional economists dealing with this problem seem enamoured of the 
use of taxes as a device to control entry and ensure optimal utilization of the 
fisheries. Theoretically, this is unquestionably the most effective technique, 
since it amounts to an assumption of “ownership” by government and the con- 
comitant management of the resource to maximize its net economic yield. It 
is assumed: (1) that the basic parameters of the physical yield-effort relation- 


*W. C. Arnold, “Financial Problems of the Alaska Salmon Industry,” in Biological and 
Economic Aspects of Fisheries Management, pp. 96-98 (J. A. Crutchfield ed., 1959). 
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ship can be quantified for each alternative production technique and (2) that 
factor prices and product prices are given. Then a price for fishing rights 
could be established (as a fee, flat tax per vessel, tax per pound of fish landed, 
or auction price) which would provide an incentive for only the minimum 
number of units, using the most efficient gear and methods, to take exactly the 
right catch. “Right” in this sense would mean that amount beyond which 
additional weight fish could be taken only at a cost greater than its market 
value. 

The difficulties of this approach to restriction of entry are administrative 
rather than analytical—but they are formidable, to say the least. First, it is 
essential to distinguish between a developing and a developed fishery. If the 
problem is to prevent excessive numbers of units from entering a new opera- 
tion, a “rental” charge to use the resource would be a highly useful device. 
But where the usual dreary routine of large early profits, rapid overexpansion, 
and long-dragging years of low returns has been followed, it presents prob- 
lems. A group of vessel owners and fishermen suffering prolonged economic 
distress is not likely to view a new tax as the road to salvation. 

Second, primary reliance on taxes or fees to hold the number of units to the 
most economical level assumes a degree of precision and stability in the under- 
lying physical determinants of the catch which can rarely be approached. 
Given the amount of political pressure which would inevitably center around 
the level of such a tax, it would be unrealistic to expect much flexibility in ad- 
ministration to meet changing conditions. 

On the other hand, equally thorny problems arise if the number of units is 
restricted to an optimal level by licensing only, with a zero or nominal fee. 
There are no particular grounds for allowing favored licensees to receive all of 
the rather substantial “rent” from the basic resource which might be realized 
under optimal fishing effort. In addition, there is a strong possibility that it 
might induce marketers and processors to integrate back into fishing opera- 
tions, with needless and perhaps uneconomic realignment of functions in the 
over-all fishing-processing-marketing sequence. Obviously it would make 
enforcement problems very difficult. 

In a practical view, then, any attempt to resolve the economic woes of over- 
capitalized fisheries faced with actual or potential depletion problems must 
start with a gradual reduction of participants. As the effects of this are felt 
in higher earnings, steps would be taken to recapture an increasing part of 
this increment through taxes or license fees. The most logical first claim on 
such public receipts would be for research and administrative costs necessary 
for sound management. These are in a real sense a part of the costs of produc- 
tion of the fishery, but are rarely afforded the full consideration they warrant 
if the funds must be fought for out of general revenues. In addition, as indi- 
cated earlier, quotas, area and seasonal closures, and certain types of gear 
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regulation would be required as supplementary controls to provide the neces- 
sary flexibility and precision. In earlier writings I had suggested the possibility 
of licensing all existing units, but making the licenses non-transferable and 
issuing no new ones. In this way normal attrition would provide for steady 
reduction in the number of vessels and men. Dr. Scott has pointed out, how- 
ever, that this would involve serious inequities. As men and vessels drop out of 
the fishery the remaining licenses acquire an increasing value as a “property 
right” in the fishery. To make these non-transferable would be to discriminate 
against those forced to leave the fishery in the early stages of the reducing 
process. Yet if they are transferable there will be no incentive to reduce the 
size of the fleet. 

It appears that some type of auction or repurchase plan would be required. 
Under the former, fishing licenses for specified terms would be auctioned on a 
bid basis, with a planned reduction in the total number of licenses at whatever 
pace is required to avoid undue hardship to individual fishermen. This is 
essentially the technique used by the Department of the Interior in making 
public grazing and forest land available for exploitation by private business. 
Somewhat more speed and control could be achieved by repurchasing licenses 
steadily over time, meanwhile adjusting upward the tax or fee for the remain- 
ing licenses as the value of those rights increased with a reduction in over- 
capacity and a resulting decrease in the cost of taking any given catch. 

Either technique would operate, desirably, to encourage cost reductions and 
innovation; and either would permit the necessary adjustment in numbers of 
units to allow the use of more efficient gear without depletion. However, 
neither will assure an optimal distribution of fishing effort geographically, a 
point stressed by Gordon in his earlier study. Where this is a significant prob- 
lem, it would probably require the kind of area quota technique which has 
been used successfully by the Pacific Halibut Commission. Otherwise there 
would remain a rational incentive on the part of the individual vessel owner 
to concentrate on nearby or more prolific grounds, even though the total catch 
could be increased by shifting some effort to grounds less desirable in terms 
of average yields. 

Some concern has been expressed over the possiblity that limiting the num- 
ber of fishing units might lead to a race to build vessels too large for optimal 
operating efficiency in order to get a larger share of the permitted catch. This 
could be controlled, of course, through additional measures, and it does not 
seem to have developed in the halibut fishery, where the same incentive might 
exist under the quota system employed since the early thirties. 

A matter of potentially greater significance is the effect of limited entry on 
competition and prices. The traditional individualism of the commercial fish- 
erman notwithstanding, a situation in which new entry is prohibited offers a 
strong temptation for joint action to raise prices. The vehicle might be a co- 
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operative, a vessel owner’s association, or even a union. The effectiveness of 
such action would depend, however, on its extension to a wide variety of com- 
peting fisheries. The number of substitutes, close and distant, for the products 
of any single fishery in a single geographic area is very large in the United 
States. Group action to raise prices could result in such serious declines in 
volume as to make the effort useless. The greater the elasticity of demand to 
price increases, the more difficult would be the problem of maintaining adher- 
ence to the program without punitive action; and this the Antitrust Division 
could hardly countenance. Barring very extensive coast-wide agreements, it 
seems likely that collective negotiation of prices, if it should develop at all, 
would be more concerned with the division of the catch proceeds between 
buyer and fisherman than with raising prices to the ultimate consumer. 

A final argument—that control over the number of fishing units is a dicta- 
torial and un-American interference with individual rights—seems to me 
grossly inaccurate. There are countless instances in which limitations on entry 
are imposed by public authority in the interest of the common good. More 
important, the substitution of limited property rights in our regulated 
fisheries would enable us to dismantle a substantial part of the increasingly 
unwieldy and often contradictory patchwork of restrictions which now plague 
many of our fisheries. From the enforcement standpoint, fishermen who have 
paid for the right to use a resource, and who are free to use efficient methods, 
will have little patience with poaching and other violations. To a considerable 
extent a fishery in which the participants have a vested property right makes 
compliance with sensible regulations a matter of self-interest. The violator’s 
hand is against the legitimate fisherman, not the government. 

From the industry’s point of view, the most compelling reason for urging 
the incorporation of economic efficiency as one of the basic goals of fishery 
management is the pressure of competition. Difficult as it may be to re-orient 
both the concepts and machinery of management, the blunt truth is that some 
of our major fisheries cannot survive in their present state against foreign fish 
producers and domestic suppliers of other high-protein foods. And if there is 
a demonstrable failure to use the most efficient methods, neither national nor 
international protection from competition is likely to be forthcoming—nor 
should it. 

The American and Canadian economies have made remarkable progress un- 
der a form of economic organization which requires that each enterprise use 
resources effectively or give them up to those who will. The fishing industry, 
like any other, must meet that challenge, or step aside. The splendid work of 
the Pacific Halibut Commission and some, at least, of the salmon programs 
have shown how to attack the physical problems involved. The time has now 
come to carry these forward in terms of sound economic development. 
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INTRODUCTION 


‘Lm use of water in the United States is expanding at a rapid rate. Between 
1946 and 1955 total withdrawals, estimated by Picton, increased from 167.84 
billion gallons per day to 262.04 billion gallons per day, an increase of 56 
per cent. This increase is expected to continue, reaching an estimated 453 
billion gallons per day by 1975, 75 per cent more than in 1955. Of the total 
amount withdrawn in 1946, 24.8 billion gallons per day, more than 14 per cent 
of the total, was ground water. Ground water withdrawals increased to 41.2 
billion gallons per cay in 1955, comprising nearly 16 per cent of total with- 
drawals.* 

Ground water withdrawals are concentrated in the western United States, 
especially the Southwest, and are used primarily for irrigation which is a 
heavily consumptive use. Nearly 60 per cent of the total ground water with- 
drawals in 1955 were for irrigation in the 17 western states. The four states, 
California, Texas, Arizona, and New Mexico, pumped for irrigation about 
half of the total ground water withdrawn for all purposes in the United States 
in that year.” In the West, irrigation uses accounted for 85 to 90 per cent of 
water withdrawn from all sources. 

* Based on a study undertaken on a Ford Foundation Faculty Research Fellowship in 
Economics, 1958-59. 


*W. L. Picton, Water Use in the United States, 1900-1975, at 4, U.S. Dept. of Commerce 
(1956). These figures do not include withdrawals for water power or non-diversion uses 
such as navigation, recreation, and waste disposal. 


2 Acre Feet Ground 
Water Withdrawn 
State for Irrigation 1955 

California. .. x<aowd ‘ paccouwa cd 11,200,000 

BOMB ..000+0. Paden : 7,300,000 

Arizona..... 5,280,000 

New Mexico... 1,500,000 

Total..... 25,280,000 


Source: K. A. Mackichan, Estimated Use of Water in the 
United States, 1955, at 8 (U.S. Geological Survey, Circular 398, 
1957). This is equivalent to nearly 22} billion gallons per day, 
which is nearly half of the 46.2 billion gallons per day which 
MacKichan estimated were being withdrawn from the ground 
for all purposes in the entire United States. 
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Overdraft of Ground Water.—Continuously falling water levels in many 
parts of the United States, and such estimates of overdraft as have been made, 
indicate that a large and increasing proportion of ground water withdrawals 
is ground water “mining.”*® For California, the state using the largest amount 
of ground water, overdraft has been estimated to be 5,000,000 acre feet annu- 
ally, nearly half of total ground water withdrawals in the state, and may 
increase to 11,000,000 acre feet by 1965.* Water levels have declined as much 
as 200 to 300 feet in some localities in the San Joaquin Valley.® 

Most of the ground water withdrawal in that part of the High Plains region 
south of Nebraska is overdraft. Recharge is thought to be negligible through- 
out most of this region. More than 5,000,000 acre feet are being pumped 
annually from the Texas portion of the High Plains region, pumpage rising 
rapidly from less than 500,000 acre feet in 1945.‘ Water level declines 
averaging up to 80 feet have occurred in the more heavily pumped localities in 
this region during the past 20 years. In the most heavily pumped portion of 
the High Plains region of Kansas, estimated withdrawals for irrigation in- 
creased from 60,000 acre feet in 1950 to 558,200 acre feet in 1956, practically 
all of which was from ground water.® Recharge in the area is estimated to be 
90,000 acre feet.® 

Ground water “mining” on a large scale is also occurring in the desert 
stream valleys and basins in Arizona and New Mexico. Although comprehen- 
sive estimates of overdraft are not available, water levels are declining steadily 
as pumpage increases. In Arizona, average declines in water levels of over 
100 feet occurred in parts of the heavily pumped Salt River and Lower Santa 


* Overdraft is withdrawal in excess of recharge. Even though withdrawals do not exceed 
recharge, water in storage will be depleted until natural discharge is reduced by an amount 
equal to withdrawals. Perennial overdraft is often referred to as ground water “mining.” 
The latter term will be frequently used herein. 


‘California Dept. of Water Resources, Water Facts for Californians, at 4-5 (1958). 


°R. C. Richter, “Overdraft Conditions in California Ground Water Reservoirs and 
Effects,” in The California Ground Water Situation, at 23 (1957). 


° Recharge is variously estimated at from */:. to '/2 inch on the average. See High Plains 
Underground Water Conservation District No. 1, Lubbock, Texas: Water, Life of the Plains 
(1957) ; J. C. Frye and V. C. Fishel, Ground Water in Southwestern Kansas, at 19 (Kansas 
State Geological Survey, 1949); C. D. Harris, “Water Allocation under the Appropriate 
Doctrine in the Lea County Underground Basin of New Mexico,” in The Law of Water 
Allocation in the Eastern United States, at 155-56 (1958). C. V. Theis, “Amount of Ground- 
Water Recharge in the Southern High Plains,” American Geophysical Union Transactions, 
18th Annual Meeting (1937), appears to be a widely quoted original source. 


* Water, Life of the Plains, op. cit. supra note 6. 


*Kansas Water Resources Board, State Water Plan Studies, Part A, Preliminary Ap- 
praisal of Kansas Water Problems, Section 2, Cimarron Unit, at 60-61 (1958). It should 
be noted that 1956 was a drought year. 


*Id. at 46. 
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Cruz Valleys between 1940 and 1955. In recent years declines of 10 feet per 
year have been common. Ground water withdrawals more than tripled in these 
areas during this same period.!® 

Overdraft is believed to be occurring in most of the developed ground water 
aquifers in New Mexico, although measures of its extent are not available 
except in limited areas. In desert basins of southwestern New Mexico and the 
High Plains regions of eastern New Mexico recharge is slight. In the Animas 
Valley, in southwestern New Mexico, for example, recharge has been estimated 
to be less than one-tenth of an inch annually. Pumping, almost all of which 
has been started since 1945, was estimated in 1957 to be at a rate about seven 
times estimated recharge.!! In the Lea County Basin in the High Plains re- 
gion of eastern New Mexico, authorized annual withdrawals (220,000 acre 
feet) were nearly eight times estimated recharge (29,000 acre feet) in 1948,” 
and the policy is to allow additional appropriations which may bring with- 
drawals to 440,000 acre feet.1* Even in the valleys of the Rio Grande and 
Pecos Rivers, where recharge may be more substantial, overdraft appears to 
be occurring.’ 

No attempt will be made to derive an estimate of the extent of ground 
water “mining” for the nation as a whole, but if the California and Texas 
estimates are reasonably accurate, overdraft is almost certainly more than 
one-fourth of total ground water withdrawals. Half of California’s ground 
water withdrawals are “mined,” probably more than half of the ground water 
withdrawn in Texas is overdraft, and conditions in the major ground water 
areas of New Mexico and Arizona also indicate a high rate of overdraft. These 
four states pump almost half of total ground water in the United States. 


I 


GrRoUND WATER AS A STOCK RESOURCE 


Fresh water is ordinarily regarded as a self-replenishing resource—circu- 
lating endlessly through the hydrologic cycle of precipitation and evapo- 


PP. W. Johnson, N. D. White, and J. M. Cahill, “Pumpage and Ground-Water Levels in 
Arizona in 1955,” Water Resources Report No. 1, Arizona State Land Dept. (1956) ; J. W. 
Harshbarger, “Anual Report on Ground Water in Arizona, Spring 1956 to Spring 1957,” 
Water Resources Report No. 2, Arizona State Land Dept. (1957) ; L. C. Halpenny, “Ground 
Water in the Gila River Basin and Adjacent Areas, Arizona—A Summary,” U.S. Geological 
Survey Open File Report (1952). 


™H. O. Reeder, “Ground Water in Animas Valley, Hidalgo County, New Mexico,” 
Technical Report No. 11, New Mexico State Engineer’s Office, at 25, 43 (1957). 


* C.D. Harris, supra note 6 at 155. 
* Correspondence with New Mexico State Engineer’s Office. 


* Z. Spiegel, “Ground-Water Trends in New Mexico,” New Mexico Professional Engineer 
March, 1958, pp. 8-12; April, 1958, pp. 8-11. 

















WATER RIGHTS LAW AND GROUND WATER “MINING” 147 


transpiration, aptly described by the eminent hydrologist, H. E. Thomas, as 
the “march of events marking the progress of a particle of water from the 
atmosphere to the land masses and oceans and its return to the atmosphere.”’!® 
This conception of water is undoubtedly correct if the full-time range which 
may be encompassed in the process is contemplated. Certainly it is true that 
most fresh water on or under the earth at any particular time came from 
precipitation. 

At all times, however, there are large quantities of water in varying degrees 
of transiency in storage on the surface of the earth in lakes, reservoirs, streams, 
soil moisture, and underground in porous rock materials. Although the exact 
quantities held on or in the earth at any time in these forms is not known it 
has been estimated that it greatly exceeds the annual precipitation. In the 
United States precipitation averages 30 inches on the approximately three 
million square miles of surface area, about 4,730,000,000 acre feet. Of this 
total perhaps in excess of 70 per cent returns to the air through evapo-trans- 
piration and the balance runs off in the oceans.’® The largest storehouses of 
water are the underground reservoirs. It has been estimated that fresh water 
amounting to some ten times annual precipitation or 47 billion acre feet is 
stored underground. This would be roughly 35 times the annual runoff.* 

In some instances the underground water in storage has only slight annual 
additions to it from inflow and direct precipitation and equivalent small an- 
nual subtractions from it in outflow and evaporation. This is particularly true 
in regions where precipitation is small or for some other reason recharge is 
slight.18 

For all practical purposes the water in underground storage in aquifers 
with small recharge has been side tracked from the hydrologic cycle and is no 
longer in transit. In human time at least, it is not a self-replenishing but an 
exhaustible resource similar to petroleum and other minerals.!® How much 
stored ground water with negligible recharge exists in the United States as a 
whole has not been estimated, but it is known to be a sizable quantity espe- 
cially in the High Plains and in the Southwest. In the High Plains area ground 


** Conservation of Ground Water, at 15. 


** A.M. Piper, “The Nation-Wide Water Situation,” The Physical and Economic Founda- 
tion of Natural Resources: IV. U.S. Govt. Printing Office, Subsurface Facilities of Water 
Management and Patterns of Supply-Type Area Studies, at 4 (1953). 


*Id., at 15. 


*If the aquifer is in hydrologic equilibrium, natural discharge will also be small and 
will be equal to recharge. Most surface water in storage is subject to evaporation as well 
as outflow so that annual subtractions by all means are ordinarily a substantial proportion 
of the stock. 


* It is interesting to note that a petition has been filed in the Texas High Plains to secure 
a ruling from the Internal Revenue Service which will authorize a depletion deduction for 
High Plains ground water. 
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water in storage has been estimated at 2 billion acre feet,2° much of it in 
northwestern Texas, western Kansas, eastern New Mexico and Colorado, and 
the Panhandle of Oklahoma, where recharge is insignificant. Large amounts 
are aiso known to exist in the saturated alluvium of desert basins in the 
Southwest and in some California valleys where recharge is also slight. In 
most of these areas the low ratio of annual recirculation to stock is not due 
to overfiow conditions. Runoff is negligible or is rejected for other reasons 
such as impermeable surficial materials. Withdrawal of ground water from 
such aquifers will, therefore, not cause appreciable increases in inflow. Al- 
though it will reduce natural discharge, the discharge is often so small or so 
little used that surface uses are unimportantly affected. In many of these 
regions policies may be adopted pertaining to the use of this ground water 
which disregard surface interconnections.*! 


II 
ECONOMIC CONSIDERATIONS IN THE UTILIZATION OF STORED WATER SUPPLIES 


The economic criterion of best use of water is maximization of the aggregate 
discounted net returns or as Professor Wantrup has put it, “We may formu- 
late the optimum state of conservation (as an ex ante concept) as that time 
distribution of use rates that maximizes the present value of the flow of 
(expected) net revenues.’*- This is relatively easy to state but difficult to 
apply especially if maximization of net return to society as a whole is the goal 
and if so-called “intangible” (non-monetary) costs and returns are included. 

The principal discrepancies between the individual and social maxima of 
net return from water use result from certain burdens or costs being imposed 
on persons other than the individual water user, which are not included in his 
cost calculations, and from certain benefits bestowed on others which are not 
included in the individual water user’s calculations of income.?* The lack of 
correspondence between social and individual costs and returns is particularly 
apparent in the case of migratory resources such as water, petroleum, and 
fisheries under concepts of property rights which are based on the rule of 
capture.** Destruction of a replenishing supply or premature and wasteful 

*°S. W. Lohman, “High Plains of West-Central United States, General Aspects,” The 
Physical and Economic Foundation of Natural Resources: IV. U.S. Govt. Printing Office, 


“Subsurface Facilities of Water Management and Patterns of Supply-Type Area Studies,” 
at 70 (1953). 


** Water withdrawn and not directly returned to the aquifer re-enters the hydrologic 
cycle either moving off into streams or being evaporated. Its use on the surface may give 
rise to certain problems. 


™S. V. Ciriacy-Wantrup, Resource Conservation, Economics and Policies, at 77 (1952). 


* The formidable obstacle of interpersonal comparison of utilities and disutilities also 
stands in the path of calculating social maxima. 


* A. Scott, Natural Resources: The Economics of Conservation, at 62 (1955). 
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depletion of a stock resource may ensue from such property right doctrines 
where more than one user enjoys rights. 

Besides defining criteria of best allocation of resources there is also the 
problem of devising arrangements which will be most conducive to attaining 
these goals.*° Questions appropriate for the economist to investigate, there- 
fore, include whether one type of private property concept results in closer 
correspondence between social and private costs and returns than another and 
whether public ownership or public control is a more promising means to the 
optimum allocation of resources than private ownership. 

It is beyond the scope of this analysis to attempt to compare the economic 
virtues and shortcomings of public vs. private control of water resources. 
Traditionally, utilization of water has been subject to a high degree of public 
regulation. To some extent this is due to the essentiality of water to human 
life, but it is also doubtless attributable in large measure to the fact that many 
of the uses of water are non-consumptive (navigation and water power for 
example) thus making possible simultaneous or successive use of the water by 
numerous persons and often for different purposes. These characteristics are 
not so prevalent in the case of stored ground water. 

It may be granted that public control will be expanded as competition for 
increasingly scarce supplies increases and as the size and scope of water re- 
source development projects expands. Nonetheless, much of the ground water 
in the United States is still governed by private rights and market processes 
determine to a large extent the exercise of these rights. Even in public projects 
and public policies toward private rights, market values, actual or imputed, 
are heavily relied on in decision making. 

It may be worthwhile, therefore, to consider the possibilities of adopting 
new or modifying existing legal concepts of private rights to the end that 
market processes may function more effectively and may take account more 
fully of social costs and returns. 

The water held in lakes, reservoirs, and underground, though closely linked 
in many instances with the annual flow, may be regarded as a resource to be 
utilized for man’s benefit. It may be desirable to increase the amount in stor- 
age, to reduce it, or to change the location of storage. Disturbing the natural 
storage will, of course, alter the time and the areal patterns of flow and due 
consideration must be accorded to these effects in defining water rights or in 
formulating policies toward utilization of the stock. 

This is not to say that accumulated storage should not be depleted merely 

* Professor Wantrup’s view of the relationships of economics to law is stated as follows: 
“Economics cannot define social optima which the law—as ‘social engineering’—should aim 
to realize. What economics can do, however, is to explain why and how far certain condi- 
tions, which are decisively influenced by the law, facilitate or impede an increase of national 


income.” “Concepts Used as Economic Criteria for a System of Water Rights,” The Law 
of Water Allocation in the Eastern United States, at 551-52 (1958). 
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because flow would be affected, or because certain other benefits would be lost, 
The returns from depletion of the stock should be weighed against the returns 
from leaving it alone or from augmenting it. A hypothetical example will 
illustrate this point. Assume a ground water aquifer containing a stock of 
100,000,000 acre feet which has an average “safe annual yield” of 1,000,000 
acre feet. Disregarding effects on the perennial yield, suppose that the stored 
water can be profitably depleted at an optimum rate of 5,000,000 acre feet 
per year. Suppose further, that the net value per acre foot of the water, over 
and above cost, is the same in all time periods and is $1 per acre foot. At a 
discount rate of two per cent the 100,000,000 acre feet (to be withdrawn over 
a period of 20 years at 5,000,000 acre feet per year) would have a present 
value of $81,757,166. The perpetual annual yield of 1,000,000 acre feet 
($1,000,000) would have a present value of $50,000,000. Even if withdrawal 
of the stored supply rendered the annual replenishment completely unusable 
or unavailable it would still pay to do so. 

The rate and the extent to which the stored supplies could be economically 
depleted would depend on a number of factors. A partial list of them includes 
the following: 

1. The size of the stock in comparison to the perennial yield. 

2. The physical effects which withdrawal of the stock will have on the flow. 
Will it simply become more expensive to secure the flow, will compaction re- 
duce recharge, will intrusion of mineralized water occur? If the water which 
formerly recharged the aquifer is precluded from entering the aquifer by 
compaction, it must add to surface supplies which may be useful somewhere 
else. If it continues to enter but becomes polluted with sea water or other 
mineralized water, its usefulness may be lost. 

3. The use that is being made of the perennial flow. Is it being dissipated 
in wasteful evaporation? Is it supporting the base flow of streams? Is it being 
utilized for some highly valuable purpose? 

4. The use that may be made of the stock. Both this factor and number 3 
are probably accounted for in the following point. 

5. What will the water (both the stored supply and perennial flow) be 
worth at various points in time? It may, for example, be worth so much more 
in the future that it would pay not only to reserve the stored supply but also 
to capture and store the annual flow for future use. 

6. What will the costs of pumping be at various rates of withdrawal and at 
various points in time? 

7. What is the appropriate discount rate? The higher the rate the lower 
will be the present value of future incomes. Early depletion is favored by 
high discount rates. 

Uncertainty regarding the future values of relevant factors may constitute 
an argument against postponing utilization of a resource. On the other hand, 
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lack of reasonably certain knowledge of how extraction of the stock will affect 
the flow may weigh against disturbing it, especially if the flow is currently 
being used for a vital purpose. 

Due to the lack of full knowledge regarding the flow and stock of water, 
particularly regarding the interconnections between ground and surface wa- 
ters, it is difficult to administer co-ordinated water policies. The problems are 
still more complex if the policies contemplate the depletion of storage. It is 
easier to estimate the flow alone than to estimate it and the stored supplies 
together. The delayed response to withdrawals of ground water also greatly 
complicates administration of water policies.*° 

It is not here contended that ground water should be “mined,” but merely 
suggested that certain economic factors are involved in determining the opti- 
mum time distribution of water resource utilization which if considered fully 
could conceivably justify either a policy of depletion or the opposite policy 
of adding to storage from perennial flow. 

If stored water has little recharge and discharge most of the problems asso- 
ciated with interconnection of ground and surface waters are not present. 
These waters can be safely regarded as a stock resource and policies adopted 
accordingly. 

It should be recognized, of course, that the accumulated stock of water is 
not a perennial supply, although it may be restored at the expense of future 
flows.27 Man’s need for water is continuous and increasing and unless tech- 
nological advances make possible fuller utiliation of precipitation, increased 
precipitation, or cheap conversion of saline waters, serious adjustment prob- 
lems may ultimately follow from a policy of depleting stored supplies. 


III 
GROUND WATER HypROLOGY AND GROUND WATER LAw 


Water in watercourses (both underground and surface) has traditionally 
been governed by different water rights doctrines than those pertaining to 
diffused surface water and percolating ground water, this despite the fact that 
there are generally interconnections, frequently close, between these various 
sources. Diffused surface water, for example, is the source of practically all 
water in streams and in the ground since precipitation falls on land most of 

* It may be presumed that any withdrawai of ground water will affect surface flows. The 
water withdrawn from permanent underground storage, unless directly returned thereto, 
re-enters the hydrologic cycle thus affecting surface supplies at some place and time. All 
ground water except that in permanent storage ultimately reaches the surface naturally. 
Withdrawal and consumptive use of it will, therefore, alter surface supplies somewhere. 


If it was flowing underground into the seas, or was being wastefully evapo-transpirated 
prior to being withdrawn, useful surface supplies would not be reduced. 


* Restoration of ground water stocks may be slow and in some cases limited by com- 
paction, subsidence, and salt water infiltration. 
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which is not in watercourses. For another illustration, percolating ground 
water provides most of the dry season flow of surface streams. 

In the climatic conditions which existed in the regions where these doctrines 
evolved and under the then prevailing technology and demands for water, the 
inherent conflicts in water rights doctrines which disregard the interrelatedness 
of water sources did not become apparent. The riparian doctrine for water- 
courses worked well for a region where rainfall was adequate, surface water 
was abundant, and streams were used mainly for non-consumptive purposes. 
In arid regions this doctrine in its strict form was rarely accepted, and doc- 
trines which served as a means for allocating scarce supplies among uses 
which entailed diversion and were frequently consumptive, such as the appro- 
priation doctrine, came into prominence. That the absolute ownership doctrine 
for diffused surface water was incompatible with the riparian doctrine for 
water in streams occasioned no great concern where water was abundant; 
indeed the problem was how to get rid of excess surface water and the law 
functioned well to serve this need. Neither did the absolute ownership doctrine 
for ground water present many conflicts. Ground water withdrawals were too 
small to affect stream flow or other ground water users most of the time. Until 
ground water use reached large-scale proportions it was possible even in arid 
states for the absolute ownership ground water doctrine to live peaceably with 
the appropriation doctrine for surface water. The doctrines did not conflict 
because they did not meet. In fact, it was probably the insignificance of effects 
more than igncrance of the hydrologic cycle which caused these inharmonious 
doctrines to be tolerated. 

At the urging of hydrologists the movement is on for a unified water rights 
doctrine which recognizes the interrelatedness of water supplies and permits 
correlation of rights.** In those few states, all in the West, where a single 
doctrine of water rights applies to all classes of water, it is the appropriation 
doctrine which prevails.*® In the East the appropriation doctrine is still not 
generally recognized for either surface or ground water and there has been 
little correlation of ground water rights based on land ownership and surface 
water rights based on the riparian doctrine to date.*° 


* C. L. McGuinness, “Water Law with Special Reference to Ground Water,” U.S. Geo- 
logical Survey, Circular No. 117, at 5 (1951); A. M. Piper and H. E. Thomas, “Hydrology 
and Water Law: What Is Their Future Common Ground?” Water Resources and the 
Law, at 11-12 (1958). 


* In Kansas, New Mexico, Utah, Nevada, Idaho, Wyoming, and Oregon the appropria- 
tion doctrine is virtually the exclusive doctrine. See W. A. Hutchins, Ground Water Legis- 
lation, 30 Rocky Mt. L. Rev. 416-40 (1958); and by the same author, Western Water 
Rights Doctrines and Their Development in Kansas, 5 Kansas Law Rev. 533-83 (1957). 


*” “The Law of Water Allocation in the Eastern United States,” Conservation Foundation 
Symposium, October, 1956; H. H. Ellis, Some Current and Proposed Water-Rights Legis- 
lation in the Eastern States, 41 Iowa L. Rev. 237-63 (1956); R. H. Marquis, R. M. 
Freeman, and M. S. Heath, The Movement for New Water Rights Laws in the Tennessee 
Valley States, 23 Tenn. L. Rev. 797-837 (1955). 
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It is clear, however, that a distinction between water which as actively 
participating, as it were, in the hydrologic cycle and water in storage which 
has been removed therefrom is in some instances a valid distinction. It is as 
much an error, and may be the source of much confusion, to apply a water 
rights doctrine designed for a replenishing resource to a non-replenishing re- 
source as to apply two different doctrines to water which is all part of the same 
source of supply. The re-circulating water is a flow, a self-renewing stream; 
the water in dead storage is stock, a depletable resource. Different water 
rights doctrines for these two classes of water could be recognized without be- 
ing hydrologically inconsistent or causing conflicts. In fact, the differences 
between them may require that different water rights doctrines be recognized 
if best results are to be secured. 


IV 


TRADITIONAL WATER RIGHTS DOCTRINES AND ALLOCATION OF 
GROUND WATER STOCKS 


With a stock resource the decisions to be made are whether and when to 
use it. A property rights doctrine should recognize that rights to such re- 
sources do not involve a perpetual supply. It should permit a decision to hold 
the stock for use at a later time if it is so desired. 

In a flow resource the problem is to make the best use of the supply which 
is continuously available though not necessarily, and in the case of water ordi- 
narily not, at a constant rate. Perpetual supply may be implied by a water 
right, but usually not at a constant rate of flow.*! 

None of the existing water rights doctrines as usually interpreted is well 
adapted to promote the optimum time distribution in the allocation of a stock 
resource. The appropriation and riparian doctrines are based on the concep- 
tion of water as a flow and, unless modified, cannot even be applied to stored 
water in a meaningful way. Landownership doctrines, such as absolute owner- 
ship and reasonable use rules, do not correlate rights to interconnected sup- 
plies. The correlative rights version of the landownership doctrine overcomes 
this defect, but its meaning is obscure as it has not yet been applied to the 
allocation of stocks of water. A weakness of all the water rights doctrines 
applied to a stock, if more than one right exists, is that present uses are fa- 
vored over future uses. Unified administration of the various rights to a 
common supply appears to be the only way to avoid this bias toward prema- 
ture depletion of stored supplies of water.” 


"The most efficient handling of a flow may dictate that some of it be stored at times 
for stabilizing the annual supply, for providing for seasonal fluctuation in demands, or 
even possibly for use at some more distant future time when it may be worth more. 


“This problem is discussed in J. V. Milliman, Commonality, Price System, and Water 
Supplies, 22 Southern Economic Jour. 426-37 (1956). 
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Appropriation Doctrine —The appropriation doctrine was evolved for allo- 
cating stream flow and is usually statutory. The principle of “first in time— 
first in right,” which is a fundamental tenet of the doctrine, serves to allocate 
the perpetual but usually fluctuating flow among competing users. The supply 
is fully appropriated both legally and physically when all of the flow is being 
diverted. Without modification of the traditional concept of appropriable 
supply the appropriation doctrine cannot allocate rights to a ground water 
stock. It must be recognized that: (1) no user can have a perpetual supply; 
(2) all users must accept falling water levels and the associated higher pump- 
ing cost and lower yields; (3) junior appropriations may be exercised while 
the supply lasts without depriving the senior appropriators of their water—up 
to a point junior appropriations will merely shorten the life of the supply; and 
(4) the stock can be depleted at various rates.** Re-definition of appropriable 
supply to adapt the appropriation doctrine to utilization of a stock is possible 
and may take several forms. 

1. The appropriable supply may be regarded as a stock, with shares allo- 
cated on a first-come, first-served basis until the stock is fully assigned. Pre- 
sumably the holder of the right could withdraw his share whenever he desired 
to do so and could decide to hold it for later use. The principle that the right 
arises by and is contingent upon use, which is traditionally associated with the 
appropriation doctrine, is based to a large extent on the flow concept of water 
—if the flow is not used it will waste into the sea. This is not true of a stock 
so there appears to be no need to insist that the rights be exercised at any 
particular time.** Administration of the stock concept of appropriable supply 
would present some problems. How, for example, would shares be determined? 
Usually under the appropriation doctrine the appropriator is authorized to 
take what he needs for a certain beneficial use per year. It is not obvious how 
a share of a fixed supply could be based on need—the need is likely to be 
perpetual, the supply is finite. 

2. The appropriation right might be treated as a rate of withdrawal in 
conventional manner (which cannot be perpetual in the case of a stock), but 
if this is done the concept of total appropriable supply must be given a time 
dimension or, what amounts to about the same thing, defined in terms of a 
maximum rate of fall in the water level. For example, it might be decided that 
the stock should be made to last a certain period of time. The supply would be 
fully appropriated when authorized rates of withdrawal would exhaust the 


* In the case of ground water the rate of withdrawal will be limited by the transmissi- 
bility characteristics of the materials in which the water is held. 


* Recognition of storage as a beneficial use of stream flow applies this same idea to alloca- 
tion of a flow. Ordinarily storage rights are recognized for relatively short-term storage and 
for stabilization of flow. 
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supply in that period.*° Or, withdrawals might be authorized which would 
hold the rate of fall in the water level to a certain average number of feet 
per year.%¢ 

It would be necessary to estimate the total stock if the first method is 
employed. If the second method is employed estimates of the total stock would 
be needed only if the stock is to be given a planned minimum life. Estimates 
of total stock would not be needed if the criterion of full appropriation is a 
rate of fall in the water level, but it would be necessary to estimate how much 
decline in the water level would result from various rates of withdrawal. 
Precise results would doubtless be impossible under either method. 

The priority principle in allocating a stock serves only to delineate a cut-off 
point—the point of full appropriation. The supply is not a fluctuating per- 
petual yield but a finite stock. In a sense the first appropriator appropriates it 
all. Yet, many users may be able to obtain their shares as long as the stock 
lasts albeit at increased cost, and when it is gone, all are out. All users experi- 
ence falling water levels as the supply is exhausted.** 

With the priority principle limited to the functions of implementing the 
decision to preserve the supply for at least a minimum period of time and 
determining who will be permitted to share in it, and with the beneficial use 
requirement substantially modified to include future use at an indefinite time 
—what remains of the appropriation doctrine may be a suitable scheme of 
allocating the rights to stored ground water. Free transfer of title and of place 


“This adaptation of the appropriation doctrine appears to be in use in New Mexico. 
See C. Harris, “Water Allocation under the Appropriation Doctrine in the Lea County 
Underground Basin of New Mexico,” The Law of Water Allocation in the Eastern United 
States, at 155-64 (1958); and O. P. Blaich, “Ground-Water Management in Basins Where 
Recharge Is Small in Relation to Stock, with Particular Reference to Legislation in New 
Mexico,” Water Resources and the Development of the West, Report No. 5, Ground Water 
Economics and the Law (Western Agricultural Economics Research Council, Berkeley, 
California, 1956). 


* According to correspondence which the author has had with the State Engineer’s office 
of New Mexico, this approach is being used in certain deep alluvial basins in the south- 
western part of that state. Economic pumping limits rather than physical exhaustion of 
supply appear to determine the limits to usable supply under such conditions. To plan the 
useful life of the aquifer requires prediction of economic pumping lifts which are under- 
going constant change. 


* These statements oversimplify the facts of ground water hydrology to emphasize the 
point. Ground water actually is not free to seek its own level as a lake except in rare 
instances where it is a lake, Flow is impeded by the material which it saturates. The 
effects of pumping are to some extent local—always so at first—and especially where 
permeability of materials is low. Unlike a lake also, the surface of ground water—the water 
table—is not level but has a slope down which the water is percolating toward points of 
discharge, albeit slowly in many cases. Water in the ground is also frequently under 
pressure, usually hydrostatic, but sometimes from the weight of overlying materials which 
it is supporting. 
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and purpose of use, subject to protection of other rights could also be allowed. 
Rights would be secure and definite as to amount and rate of withdrawal and 
would be easily marketable. They would have as much flexibility in adjusting 
water uses to changed economic conditions as the owners of the rights care to 
exercise. 

Institution of public controls over ground water “mining” would be easier 
to effect under this doctrine than under landownership doctrines because water 
resources are public and it is rights to use (rights to deplete in the case of 
non-recharging ground water) which are acquired by appropriation. The deci- 
sion to permit or not to permit “mining” would in any case have to be made 
by the state under this doctrine. 

The traditional tenet of use or lose in the appropriation doctrine stimulates 
early depletion. But even if this tenet is divorced from the appropriation doc- 
trine when applied to stocks, those who choose to exercise their rights early 
will have lower cost and greater assurance of securing their shares. Whether 
the right is a fixed share with the time of exercise at the option of the right 
holder, or whether it is a certain rate of annual withdrawal, early use is 
favored over holding for later use. If there is but a single right to a stock of 
water this problem is not present. If there are numerous rights, collective deci- 
sion-making relative to when to use the water appears to be the only way to 
remove this bias in favor of premature depletion. 

The water district offers promise as an instrument for collective action re- 
garding the use of ground water stocks. The appropriation doctrine, however, 
appears to have some defects as an instrument for collective control through 
local districts. It is not clear how voting rights would be determined or even 
how it would be determined who would have voting rights. Appropriation 
rights are based on use not landownership. The question of who would have 
rights must be answered before the district could be set up. Another difficulty 
results from the fact that right holders are not on an equal basis under the 
appropriation doctrine; time, not quantity, determines priority of right. A 
small user may have a high priority right. If the rights are defined as shares of 
the total stock of water without reference to priority, and these shares are first 
determined by some means before the district is established, it would be pos- 
sible for an association of right holders to be organized with power to decide 
when the shares would be used. 

Absolute Ownership and Reasonable Use Doctrines —The various versions 
of the so-called landownership doctrines accord water rights to owners of land 
where the water occurs and are usually common law doctrines. The absolute 
ownership doctrine, and its reasonable use variant, provide no basis for corre- 
lating rights in a common supply. For solid minerals it may be workable but 
for migratory resources such as petroleum or water it is essentially a rule of 
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capture. The only way a landowner can be sure of sharing in the supply is to 
go after it before some other landowner does. 

The chief economic defect of the landownership doctrines is the stimulus to 
excessive rates of depletion. Possible returns from future uses of water cannot 
be accorded due consideration by a landowner because to wait is to risk that 
others will withdraw the supply in the meantime. Wasteful duplication in 
wells and equipment for withdrawing the water is also likely to occur.** 

Administration of these versions of the landownership doctrines is relatively 
uncomplicated. Under the absolute ownership version of this doctrine, it is 
only necessary to protect against trespass and malicious practices. If the 
reasonable use version is adopted, it is necessary in addition to ascertain what 
a reasonable use is and what constitutes the overlying land. The administra- 
tive simplicity of the absolute ownership and reasonable use doctrines is due 
to the very characteristic which is their chief fault—failure to correlate rights 
in the supply which is likely to be common to a number of overlying land- 
owners. 

Unitized exploitation of a stock of water through local districts may over- 
come some of the defects of the landownership doctrines. Ground water dis- 
tricts are being used in some areas in Texas, where this doctrine is recognized, 
but thus far the districts have been employed chiefly to encourage elimination 
of wasteful practices in withdrawing and applying ground water and to pre- 
vent wells from being so closely spaced as to cause direct interference with one 
another. 

Correlative Rights Doctrine ——The correlative rights doctrine, like the ab- 
solute ownership and reasonable use doctrines, associates water rights with 
ownership of land where the water occurs. It is different from the reasonable 
use doctrine primarily in two respects: (1) if the supply is not adequate to 
provide for the reasonable needs of overlying owners it may be apportioned 
among them on a co-equal basis; and (2) supplies in excess of the reasonable 
needs of overlying owners may be taken for non-overlying uses under the 
appropriation principle.%® 

Obviously, the correlative rights doctrine can, like the appropriation doc- 
trine, be interpreted to allocate a stock of percolating ground water. If deple- 
tion of the stock is to be sanctioned under the doctrine, the conditions when 
apportionment becomes necessary must be defined in terms that take account 
of the facts that supply is not perpetual and that water levels will fall 
whether withdrawals from stock are large or small. Reasonable needs of all or 
most overlying owners can be met, although with declining water levels, until 

* Damage from subsidence and reduction or destruction of whatever flow element is 
associated with the stock may also result from uncontrolled exercise of the rule of capture. 

* W. A. Hutchins, The California Law of Water Rights, at 431-54 (1956). 
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the stock approaches exhaustion and well yields become uneconomically small 
or until pump lifts reach economic limits. At or below these points most over- 
lying owners would be unable to satisfy their needs.*® If the correlative rights 
doctrine is to have meaning in allocating a stock the apportionment of shares 
must be decided before this point is reached. After it is reached none is 
needed—the economic supply is already gone. In California, where the doc- 
trine originated and is the law, there has been but one court decision which 
dealt specifically with ground water “mining” and it interpreted the doctrine 
to limit rights of withdrawal to the perennial yield. Apportionment was held 
to be warranted when the perennial yield was inadequate to meet the reason- 
able needs of right holders.* 

Shares of overlying owners might be defined as portions of the stock, to be 
used when the right holder chooses, or as rates of withdrawal set to preserve 
the supply for a minimum estimated life or to limit the rate of decline in the 
water level. The chief difference between the correlative rights doctrine and 
the appropriation doctrine would be that all the overlying owners would have 
the rights under the correlative rights doctrine and would enjoy them on a 
co-equal basis while first claimants, whether for overlying use or not, would 
have the preferred rights under the appropriation doctrine. Reasonableness of 
need would be subject to judicial redefinition under the correlative rights doc- 
trine thus giving rise to insecurity of the right. Beneficial use under the appro- 
priation right is also subject to re-evaluation. Correlative rights, like the other 
landownership rights, are not lost by non-use, but, as noted earlier (see p. 154 
supra), there appears to be no particular reason for conditioning the appro- 
priative rights to a stock of water on continued use either. 

The correlative right could be reasonably definite, secure, and certain, and 
possibly as marketable as an appropriation right. 

Districts could be organized for collective decision-making regarding the 
utilization of the stock with ownership of overlying land giving voting rights 
and possibly forming the basis for distribution of voting power. In the absence 
of collective decisions regarding time or rates of use, the incentive will be 
present, under the correlative rights doctrine as under the other landownership 
doctrines and the appropriation doctrine, to use one’s share as rapidly as can 
be economically justified. Falling water levels and the hazard that supply may 
have been overestimated must be faced by those who choose to postpone with- 
drawal of their shares. 

A difficulty with common law doctrines is that the initiative for adjudica- 
tion of rights is left up to the right holders. As a result, ground water over- 


“Pumping limits will, of course, differ for different uses of water, and, as the cost of 
obtaining water rises, those least able to pay will be forced out first. 


“ City of Pasadena v. City of Alhambra, 33 Cal. 2d 908, 207 P. 2d 17 (1949). See W. A. 
Hutchins, supra note 39. at 444-46, for a discussion of this case. 
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draft may be rampant, as it has been in California, without adjudication of 
rights taking place. When a case was finally decided by the courts with peren- 
nial ground water overdraft as an issue, 45 years after the correlative rights 
doctrine was enunciated, it was ruled that overdraft infringes on rights. The 
question has not even been litigated elsewhere in the state in regions where 
water “mining” has been occurring. Perhaps it would be desirable to provide by 
statute for adjudication of rights to stored ground water, esepecially in areas 
where recharge is negligible or when overdraft is imminent, in order to clarify 
the rights before the supply has been depleted to any great extent. 

To “Mine” or not “Mine.”—The question of whether or not to permit deple- 
tion of stocks of ground water at some time or other in regions where recharge 
is negligible can probably be answered affirmatively without qualms. Much of 
the preceding discussion has presumed this answer and has been concerned 
with how different concepts of water rights might be applied to the allocation 
of such stocks of water. But where stocks and flow are closely related and 
withdrawal of stock may alter the flow the answer is not so obvious. In some 
instances it may be economically advantageous to use the stock while in others 
it may be preferable to leave it alone and avoid disturbing the flow. In the 
case of ground water it may pay in the long run to use the stock as a natural 
elevator to reduce pumping costs for the annual flow, or it may not. How do 
the traditional water rights doctrines answer such questions or do they? 

The absolute ownership and reasonable use doctrines do not make any dis- 
tinction between stock and flow in percolating ground water, which means in 
effect a decision that the stock will be withdrawn whenever it is currently 
profitable to do so regardless of the effect on flow. The correlative rights doc- 
trine adds to this that if there is sufficient supply to satisfy the reasonable 
needs of overlying landowners there will be apportionment. A definition of 
apportionable supply thus must be arrived at and, depending on what it is, the 
withdrawal of the stock may be authorized or withdrawals may be limited to 
the safe yield. There is nothing inherent in the doctrine itself which gives an 
answer to the question.** It is necessary for the courts to decide on some 
criterion or other whether or not to allow depletion of the stock.** 

Inasmuch as the appropriation doctrine evolved in allocating stream flow it 
might be expected that in its application to percolating ground water it 
would be interpreted to limit withdrawals to the flow element of such waters. 


“ As noted above, in California a belated court decision has held that withdrawals in 
excess of perennial yield infringe on rights, thus limiting apportionable supply to perennial 
yield. This decison apparently was reached only after considerable amounts of the stock 
had already been withdrawn. 


“In California where percolating ground water is tributary to a stream or is fed by a 
stream both sources of supply may be administered as a common supply. Presumably flow 
rights would be superior and would be protected against damage from depletion of the stock. 
See Hutchins, supra note 39, at 507-19. 
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Withdrawals in excess of this would ultimately interfere with the exercise of 
prior rights and in any case could not be continued indefinitely. If prior rights 
are protected in the means of diversion, allowable withdrawals may be much 
less than the flow, because water levels fall before the flow is fully diverted. 
The average flow, or the perennial yield, rather than the current flow, may be 
a workable limit to withdrawals in many cases with the ground water in 
storage being regarded as a reservoir and manipulated to stabilize the flow. 
This indeed appears to be the rule in several of the southwestern states in 
which the appropriation doctrine governs percolating ground water.** Of these 
states only in New Mexico have appropriations in excess of the safe yield been 
explicitly authorized and only in areas of the state where the stock is unrelated 
in any significant manner to flow. In Kansas the statute is not explicit on this 
question and has not yet been interpreted by the courts or the Chief Engineer. 
At present, applications to appropriate are being approved in areas of the 
state where ground water “mining” is thought to be occurring.*® 

Protection of the means of diversion of the appropriations with prior rights 
may restrict withdrawals to less than the safe yield. Traditionally, appropria- 
tors of surface streams have been accorded protection in the original means of 
diversion if it is reasonable.*® In some cases later appropriations which affect 
the prior appropriator’s supplies have been allowed if the later appropriator 
assumes the responsibility and added expense of delivering the prior appro- 
priator’s water to him. This is referred to as a physical solution and is often 
encouraged to make possible fuller and more efficient utilization of available 
supplies.** 

In some states ground water rights have received protection to a degree 
similar to that accorded surface water rights.*® In Nevada and Kansas, how- 
ever, statutes clearly incorporate as an element of the appropriation right ac- 

“In Nevada and Utah withdrawals in excess of the “safe yield” are not authorized. Colo- 


rado and Oklahoma have statutes which appear to be intended to hold withdrawals to the 
average annual recharge. 


“Kansas Water Resources Board, State Water Plan Studies, Part A, Preliminary Ap- 
praisal of Kansas Water Problems, Section 2, Cimarron Unit, at 115 (1958). 


“'W. A. Hutchins, Selected Problems in the Law of Water Rights in the West, at 168-73, 
328-37 (1942). 

“ The Utah ground water statute gives the junior appropriator the right of replacement. 
Utah Code Ann. § 73-3-23 (1953). 

“ Hutchins, Selected Problems in the Law of Water Rights in the West, at 173-79 (1942). 
See also W. A. Hutchins, Ground Water Legislation, 30 Rocky Mt. L. Rev. 419-20 (1958). 
In Arizona and California the appropriation doctrine is not applicable to percolating ground 
water, but appropriators of water in underground streams have been protected in a reason- 
able means of diversion. In Utah appropriators of water in artesian basins have been pro- 
tected, Hanson v. Salt Lake City, 115 Utah 404, 205, P. 2d 255 (1949). See also a recent 
decision, Current Creek Irrigation Co. v. Andrews, 9 Utah 2d 324, 344, P. 2d 528 (1959), 
which reaches the same conclusion, but recognizes the right of replacement by a junior ap- 
propriator under Utah statutes. 
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ceptance of reasonable declines in the water level occasioned by withdrawals 
of later appropriators.*® The Nevada law has been interpreted to set as limits 
on withdrawals either economic pumping limits, adverse effects on the econ- 
omy of the area, or safe yield, whichever is reached first.°” The Kansas statute 
has not been interpreted as yet on this point. 

Interesting economic questions are raised by doctrines which protect the 
original appropriator’s means of diversion, quite apart from effects on policy 
relating to depletion of stocks of water. In some cases the value of the water 
to a junior appropriator would be great enough to warrant his compensating 
or supplying the senior appropriator. This might be true if there are not many 
senior appropriators and if the supply available to the junior appropriator is 
large. But if there are many hundreds or thousands of prior appropriators 
who must be compensated for falling water levels additional appropriations 
may be effectively blocked. Under these conditions unappropriated parts vi 
the perennial yield might go to waste. Considerations of economic effecis 25 
well as equity dictate, however, recognition of the fact that falling water levei 
create burdens on water users. The mere fact that water may be wasted unles: 
junior appropriators are allowed to take supplies without compensating seni+ 
appropriators as long as perennial yield is not exceeded or economic pumping 
limits not yet reached does not imply that allowing such appropriations will 
enlarge net economic benefits. The higher pumping cost to prior appropriators 
is a real cost—and there is a question whether cheap methods of obtaining the 
water with some waste are more economical than more expensive methods 
which utilize supplies more completely. On the other hand, there may also be 
a difficult, if not impossible, administrative task which entails expensive costs 
in measuring the amount of damage additional withdrawals will inflict on 
prior appropriators. The best policy from an economic standpoint will depend 
on the facts of the case and would not necessarily always,be one way or the 
other. 


V 


LEGAL STATUS OF GROUND WATER “MINING” IN THE LANDOWNERSHIP 
DoctTRINE STATES IN THE SOUTHWEST 


The three states in which the greatest volume of ground water is being 
withdrawn annually and which probably have the largest absolute amounts of 
overdraft—California, Texas, and Arizona—adhere to common law doctrines 
(landownership doctrines) of rights to percolating ground water. It is interest- 
ing that the three major variants of the common law ground water doctrines 
are represented by the ground water law of these states. Texas subscribes to 


“ Kansas G. S. Ann. §§ 82a-71la (1957, Supp.) ; Nev. Rev. Stat. ch. 534, § 110 (1957). 
“ H. A. Shamberger, Nevada Ground-Water Law, at 19 (State of Nevada, 1955). 
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the English or absolute ownership version.®! Arizona has adopted the Ameri- 
can reasonable use version, explicitly distinguishing it from the correlative 
rights doctrine and rejecting the latter.°* It was 1953, however, before the 
Arizona Supreme Court made a choice among the various common law doc- 
trines. The correlative rights version of the landownership doctrine is followed 
in California where it originated. Overlying owners have co-equal rights to 
make reasonable use of percolating ground water on overlying lands. If there 
is not enough to satisfy the needs of all the overlying owners, each may be 
restricted to a fair share of the available supply. Rights may be acquired in 
accordance with the doctrine of prior appropriation for quantities in excess of 
the needs on the overlying land.** 

Under none of these versions of the common law doctrine, as inter- 
preted in their respective states, has there been any significant limitation on 
the amount of percolating ground water which may be withdrawn. The Ameri- 
can rule may be invoked to prevent exportation from overlying lands if over- 
lying landowners are thereby deprived of amounts reasonably needed, but no 
protection against overdraft and ultimate exhaustion of the supply is afforded 
to landowners under this doctrine so long as use is reasonable. The correlative 
rights doctrine contains essentially the same limitation of overlying owners’ 
rights to reasonable need as the American rule plus restriction to a fair share 
in case of <hortage. In the more than 50 years since it was enunciated in Cali- 
fornia, this doctrine has been applied to restrict total ground water with- 
drawals from a basin in only one small area in that state. Until this case was 
decided in 1949, there were no instances of apportionment under the correla- 
tive rights doctrine and it is the only such completed case thus far.°* Practically 
the whole of the present large scale ground water withdrawal in California with 
its accompanying overdraft has occurred under this doctrine. 

Recent Enactments.—Falling water levels, encroachment of sea water, and 
other problems associated with overdraft have stirred public concern in Ari- 
zona, California and Texas in recent years and limited measures have been 
taken in all three states to control ground water use. Statutes have been 


" There seems to be some question whether the use must be reasonable or not; see A. P 
Duggan, “Texas Ground Water Law,” Proceedings, Water Law Conference, Univ. of Texas, 
School of Law, at 13-15 (1952). There is apparently no restriction on transporting the water 
away from the overlying land; Corpus Christi v. City of Pleasanton, 154 Tex. Sup. Ct. 289, 
276 S.W. 2d 798 (1951). 


"2 Bristor v. Cheatham, 75 Ariz. 227, 236, 255 P. 2d 173, 178 (1953). 
® Katz v. Walkinshaw, 141 Cal. 116, 70 Pac. 663 (1902), 74 Pac. 766 (1903). 
* City of Pasadena v. City of Alhambra, 33 Cal. 2d 908, 207 P. 2d 17 (1949). The West 


Coast Basin Case (in the Superior Court of Los Angeles County, California Water Service 
Co. v. The City of Compton) appears to be nearing a similar conclusion. 
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enacted in all three and in California the courts have also imposed restric- 
tions.°® 

In Arizona a 1948 statute provided for designation of critical ground water 
areas when withdrawals exceed the “reasonably safe supply for irrigation of 
the cultivated lands.’*® Administration of the statute indicates that average 
recharge is the intended meaning of safe supply.** In designated critical areas 
permits for constructing wells to irrigate new lands are not allowed.** The 
major irrigated areas in Arizona, where overdraft was already serious before 
the 1948 act was passed, have been declared critical.®® Since the statute pro- 
vides no authority for cutbacks in withdrawals, overdraft has not been reduced 
although the permissible rate of increase in it has been checked in the critical 
areas.” In some of the newer irrigated desert regions the statute has not been 
applied as yet although overdraft is apparently occurring.®! 

In California and Texas, statutes have been enacted authorizing the forma- 
tion of local districts with certain powers to deal with ground water problems. 
The Texas statute, enacted in 1949, provides that the ground water districts 
may adopt rules for “‘conserving, preserving, protecting and recharging” the 
underground water in their districts.*°* The districts are specifically authorized 
to regulate the production (of water from wells) ‘“‘so as to minimize as far as 
practicable the drawdown of the water table.’’** The districts may also pro- 
vide for well spacing, prevent waste, and undertake artificial recharge 
projects.°* In the three underground water districts which were functioning 
in 1958, all in the High Plains area, rules have been adopted which declare 


“In City of Pasadena v. City of Alhambra, supra, it was held that impairment of right 
occurs when overdraft begins. Reductions in withdrawal to the safe yield were ordered. 
Alternative supplies were available from the Colorado River so that cutbacks in total water 
consumption were not needed. 


Ariz. Rev. Stat. tit. 45, §§ 301-24 (1957). 
* See Transcript of Hearing on Proposed Designation of Calabasas Critical Ground Water, 


August, September 23, 1954; Transcript of Hearing on Proposed Designation of McMullen 
Valley Critical Ground Water Area, June 24-25, 1958. 


™ Ariz. Rev. Stat. tit. 45, §§ 313-14 (1957). 


* Arizona State Land Department, A Summary of the Ground Water Law of Arizona, 
Bull. No. 302 (1957). 


” P. W. Johnson, N. D. White and J. M. Cahill, “Pumpage and Ground-Water Levels in 
Arizona in 1955,” Water Resources Report No. 1 (Arizona State Land Dept., 1956.) 

"U.S. Geological Survey, “Ground Water in the Gila River Basin and Adjacent Areas— 
A Summary,” at 184-85, 194 (Open File Report, 1952). J. W. Harshbarger, “Annual Report 
on Ground Water in Arizona, Spring 1956 to Spring 1957,” Water Resources Report No. 2, 
at 18-23 (Arizona State Land Dept., 1957). 

“ Tex. Rev. Civ. Stat. art. 7880-3c(B), (Supp. 1950). 


® Art. 7880-3c(B, 4). “ Art. 7880-3c(B, 2, 3, 4, 6). 
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that waste, as defined in the statute, is prohibited, and which provide for 
minimum well spacing (designed to minimize interference while pumping). 
No direct control measures have been taken to bring withdrawals into balance 
with perennial yield or to limit the rate of overdraft.** Overdraft has not 
been restrained and expansion of irrigated acreage and withdrawal of ground 
water are continuing to increase. To date, the districts have emphasized the 
gathering of information on water utilization and an educational program to 
promote more efficient use of the ground water. Artificial recharge experiments 
are also being undertaken. 

The California districts have directed their efforts to artificial recharge and 
to obtaining alternative sources of supply. Statutes have been enacted appii- 
cable to certain areas of the state which authorize districts to levy assessments 
based on withdrawals of ground water to obtain funds for the purchase of 
alternative supplies of water which are then recharged into the ground. To the 
extent that these replenishment assessments, as they are called, are used, the 
financial burden of reducing or eliminating the current overdraft and correcting 
the accumulated overdraft is borne by the ground water users in proportion to 
current pumping.®** The Los Angeles County Flood Control District has 
tackled the problem of sea water intrusion in overdrawn aquifers by experi- 
menting with the building of an underground fresh water barrier by means of 
injection wells.®* Various water districts in California have engaged in activi- 
ties to capture flood waters and increase the recharge of such waters into the 

®See Rules of High Plains Underground Water Conservation District No. 1, Lubbock, 


Texas; Rules of North Plains Ground Water Conservation District No. 2, Dumas, Texas; 
Rules of Panhandle Ground Water Conservation District No. 3, White Deer, Texas. 


® The boundaries of the Texas districts are supposed to coincide with underground reser- 
voirs as designated by the Texas Board of Water Engineers, but vote for inclusion in a dis- 
trict is by county, and in some cases counties, all or parts of which are in an underground 
reservoir, have decided not to come into the districts. Wells which are capable of with- 
drawing no more than 100,000 gallons per day are exempt from the permit requirement and 
spacing rules. 


* The act creating the Orange County Court Water District, passed in 1933, Cal. Stat. 
ch. 924 (1933), was amended in 1953, 1 Cal. Wat. C. A. act 5682 and 5683 (1954) to provide 
for the replenishment assessment. In the Orange County District, Colorado River water 
has been purchased from the metropolitan Water District for recharge in spreading basins. 
Overdraft has apparently been halted and some of the accumulated overdraft replaced. 
H. W. Crooke, Financing Ground Water Replenishment by Acre Foot Charge for Water 
Extracted, at 1 (Orange Co. Water Dist., 1958). 

In 1955, a statute was enacted authorizing the establishment of ground water replenish- 
ment districts in seven southern counties in the state, Cal. Water Code, §§ 60000-60449 
(1957). These districts may secure funds by water charges, general real estate assessments, 
or replenishment assessments based on production of ground water (§ 60305). In the event 
of comprehensive adjudication of the ground water rights in such districts which determine 
shares of the safe yield, the replenishment assessment may be levied only on withdrawals 
in excess of the adjudicated share of the safe yield (§ 60350). 

* H. E. Hedger, “Contamination by and Control of Sea Water Intrusion,” The California 
Ground Water Situation, at 98-105 (Univ. of California, 1956). 
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ground.®® The California Water Plan contemplates utilization of ground water 
storage for a large portion of surplus northern California surface waters which 
it proposes to develop for use in the central and southern parts of the state.” 
Other recent California enactments pertaining to ground water have been 
designed to encourage the use of alternative supplies and to provide records 
of ground water use in certain overdrawn areas in the southern part of the 
state.” 
VI 


LecAL STATUS OF GROUND WATER “MINING” IN THE APPROPRIATION 
DocTRINE STATES OF THE SOUTHWEST 


The experience of the southwestern states which have adopted the appro- 
priation doctrine for percolating ground water indicates that it is possible to 
interpret the doctrine so as to pursue whatever policy toward ground water 
“mining” is desired. Among the states of New Mexico, Nevada, Utah, Kansas, 
Colorado, and Oklahoma are found policies both opposing ground water “min- 
ing” and permitting it under certain conditions. In some cases policies have 
not yet been adopted which clearly define its legal status. 

New Mexico is the only state in this group which has explicitly sanctioned 
ground water “mining.” The statutes provide for approval of applications if 
there is unappropriated water and if existing rights would not be impaired. As 
the New Mexico law has been interpreted, ground water “mining” has been 
permitted where natural discharge is small in relation to stored supplies and 
largely unused." Iu areas where surface supplies to which prior rights exist 
are being fed by ground water the policy is to avoid overdraft. In areas where 
“mining” is permitted its rate has been controlled. In one basin in the High 


“D.C. Muckel, “Ground Water Recharge Investigation in California,” The California 
Ground Water Situation, at 82-94 (Univ. of California, 1956). S. C. Smith, Problems in 
the Use of the Public District for Ground-Water Management, 32 Journal of Land Eco- 
nomics 295-96 (1956). Davis, Proceedings, Conference on Water Spreading for Ground- 
Water Recharge (1957). 


* California Department of Water Resources, California Water Plan, Bull. No. 3, at 206— 
11 (1957). 


“A 1951 law protects ground water rights in eight southern counties by treating as a 
reasonable beneficial use reductions in withdrawals of ground water occasioned by use of 
an alternative supply from a non-tributary source or in order to permit replenishment, Cal. 
Water Code, §§ 1005 and 1005.2 (1957). A 1955 measure, applicable to Riverside, San Ber- 
nardino, Ventura, Los Angeles, and Santa Barbara Counties, requires reporting of ground 
water withdrawals on penalty of not recognizing unreported withdrawals as a beneficial use, 
Cal. Water Code, §§ 4999 to 5008 (1957). 


= C. D. Harris, “Water Allocation under the Appropriation Doctrine in the Lea County 
Underground Basin of New Mexico,” The Law of Water Allocation in the Eastern United 
States, at 155-64 (1958). Lawrence v. State Engineer, Lea County No. 9979, and Cooper 
v. State Engineer, Lea County No. 9565. Z. Spiegel, Ground Water Trends in New Mexico, 
10 New Mexico Professional Engineer 10 (1958). 
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Plains region, administered on a township basis, appropriations are halted 
where authorized withdrawals are expected to exhaust the irrigation supply in 
40 years.** In certain basins in the southwestern part of the state the apparent 
policy is to limit the average areal rate of fall in the water level to two to four 
feet per year.*4 

In Kansas no clear-cut position on the question has yet been taken—in the 
statutes, by administrative interpretation, or in the courts. The statute directs 
the Chief Engineer to reject applications if existing water rights will be im- 
paired or if the proposed use will “prejudicially and unreasonably affect the 
public interest.” In ascertaining effects on the public interest the Chief Engi- 
neer is to take into consideration, among other things, “safe yield and recharge 
rate.” Impairment of right consists of “unreasonable lowering of the static 
water level . . . beyond a reasonable economic limit,” and the statute states 
that later applications may be approved even if they cause the water level of a 
prior appropriator to be changed. The economics of pumping is to be con- 
sidered in determining reasonableness.*® The statute could be interpreted to 
prohibit withdrawals in excess of the “safe yield and recharge rate” as con- 
trary to the public interest, but the door has apparently been left open to an 
interpretation authorizing depletion of the stock—at least until a reasonable 
economic limit is reached. At present applications are being approved in cer- 
tain southwestern areas of the state where ground water “mining” is thought 
to be occurring.*® The Kansas Water Resources Board, a research and advi- 
sory agency, has expressed the view that the Kansas statute sanctions ground 
water “mining” if it is in the public interest and suggests that it may be in the 
public interest to allow overdraft in areas where the recharge is small and 
stored supplies are abundant.** 

In the other states, the official position is to prevent withdrawals in excess 
of the average recharge or of the “safe yield,”*® and in Nevada and Utah pro- 





* C. D. Harris, id. 


* Correspondence from the State Engineer, September 29, 1958. Also see H. O. Reeder, 
“Ground Water in Animas Valley, Hidalgo County, New Mexico,” Technical Report No. 11, 
State Engineer’s Office (New Mexico, 1957). 


** Gen. Stat., §§ 82a-711 (1957 Supp.), Laws 1957, ch. 539, § 16. 


** Kansas Water Resources Board, State Water Plan Studies, Part A, Preliminary Ap- 
praisal of Kansas Water Problems, § 2, Cimarron Unit, at 115 (1958). 


“Ground Water Problems in Southwestern Kansas,” Interim Report to the Kansas 
Water Resources Committees of the Kansas Legislature, at 5 (1959). 


* It should be noted that “safe yield” and average recharge are not necessarily inter- 
changeable terms. Where compaction, subsidence, or bad water intrusion results from low- 
ering the water level, “safe yield” may be less than average recharge. Also average recharge 
does not imply any particular average water level. When natural discharge is reduced as 
much as pumpage the level will stabilize. This may occur at many levels and the maximum 
may be near the original level or it may not be reached until the stored water is largely 
depleted. Moreover, lowering the level may bring increased recharge. 
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tection of the prior appropriator appears to limit withdrawals to less than 
average recharge in certain cases. The Nevada law prohibits further with- 
drawals when “safe yield” has been reached, when the water table has been 
lowered to the point where the pump lift approaches maximum economic 
limits, or when further diversions would adversely affect the economy of the 
area, whichever is reached first.**? The State Engineer may also order restric- 
tions in withdrawals under existing rights to conform to priorities if “average 
annual replenishment” is inadequate to supply all right holders.S® Apparently, 
therefore, there are several possible stopping points before “safe yield” is 
reached. 

Utah law entitles appropriators to protection in the original means of diver- 
sion if reasonable.*' However, junior appropriators have the right of replace- 
ment.** The State Engineer and the Governor have the authority to close an 
area to appropriation to preserve the supply while there may still be unappro- 
priated water.** This authority has been used in several cases where overdraft 
appeared to be occurring or imminent.** In time of shortage priorities may 
have to yield to preferred, necessary domestic and agricultural uses.®° Appli- 
cations may be rejected if there is no unappropriated water, if the proposed 
use will impair existing rights, prove detrimental to the public welfare, or 
interfere with more beneficial use of the water, and if the application is not in 
good faith or is for speculation or monopoly. The proposed diversion must also 
be physically and economically feasible and the applicant must have the finan- 
cial ability to complete the work.*® The State Engineer has stated that the 
Utah law does not sanction ground water “mining.” 

Oklahoma’s ground water law of 1949 directs the Water Resources Board 
not to issue permits for the extraction of water from a basin if such extraction 
would result in “depletion above the average annual rates of recharge.”’? The 
Board may designate as “critical” ground water areas which do not have suffi- 
cient ground water to provide a “reasonable safe supply” at the current rates 
of withdrawal.** The Board is directed to survey ground water in the state and 

*H. A. Shamberger, Nevada Ground-Water Law, at 19 (1955) 

Nevada Rev. Stat., tit. 48, ch. 534.110. 


* Hanson v. Salt Lake City, 115 Utah 404, 205 P. 2d 255 (1949). See also Current Creek 
v. Andrews, 344 P. 2d 528 (1959). 

“ Utah Code annotated, 1953, §§ 73-3-23. 

“ Tbid., §§ 73-6-1. 

““Progress Report on Selected Ground-Water Basins in Utah,” Technical Publication 
No. 9, State Engineer, at 19, 21, 49, 76, 84 (Utah, 1954). In correspondence of March 23, 
1959, the State Engineer told the writer that ground water “mining” is not authorized under 
Utah law. 

“© Utah Code annotated, 1953, §§ 73-3-21. 

* Ibid., §§ 73-3-8. 

* 82 Okla. Stat. 1951, § 1013, Okla. Laws, 1949, p. 641. 

* Ibid., § 1002. 
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determine “the safe annual yield measured by the average recharge” in desig- 
nated basins.*® It seems clear that the Oklahoma statute opposes ground water 
overdraft. It should be noted, however, that administration of the provisions 
of the statute relating to “critical areas” is still awaiting completion of the 
surveys. 

Colorado recently enacted a statute apparently designed to prevent ground 
water “mining” although local landowners may overrule decisions of the ad- 
ministrative agency designating such overdraft areas as “critical” and closing 
them to further appropriations.®° The courts in Colorado have protected the 
prior appropriator’s means of diversion (right of lift as it is called) so that 
maximum withdrawal may be less than the average recharge.®! Colorado has 
not unequivocally adopted the appropriation doctrine for percolating ground 
water under all conditions.®? 

The mixed attitudes toward ground water “mining” in the appropriation 
doctrine states appear to have been shaped in part by differences in water 
supply and other conditions affecting its economic development for irrigation. 
In New Mexico, in many of the ground water areas the ground water stock is 
large in relation to the recharge and is not significantly related to stream flow. 
In some of the river valleys, however, surface water has been used for irriga- 
tion for centuries and ground water is closely related to surface flow. Under 
such varied conditions it is understandable that the appropriation doctrine 
would *. interpreted to permit ground water “mining” in the areas of small 
recharge and insignificant relationship to already appropriated surface sup- 
plies while attempting to avoid it in other areas. 

Nevada is also an important irrigation state but percolating ground water 
has not become a major source of supply. Surface sources accounted for 
nearly 90 per cent of Nevada’s irrigation water in 1955.®% Ground water sup- 


® Tbid., § 1007. 


© The Colorado statute establishes a Ground Water Commission and requires ground 
water users (except for stock watering and small domestic users) to secure permits from 
the Commission. The Commission may designate certain areas as “tentatively critical ground 
water Jictricts” if withdrawals “have approached, reached or exceeded the normal annual 
rate of replenishment.” It is directed to refuse permits for new wells in such districts. By 
the unanimous decision of a district board or by petition of $ of the resident landowners 
using ground water, the Commission’s designation of a critical district may be overruled. 
In any case it cannot be continued beyond one year without approval by a majority of the 
district board. Colorado Session Law, 1957, ch. 289, § 3. 


*™ Hehl v. Hubbell, 285 P. 2d 593 (1955). 


* Non-tributary percolating ground water, if it can be so proven to be, is apparently the 
property of the overlying landowners. See W. R. Kelly, Colorado Ground Water Act of 1957 
—Is Ground Water Property of the Public? 31 Rocky Mountain Law Review i65-71 (1959). 
Also see Safranek v. Limon, 123 Colo. 330 (1951), and Legislative Council Subcommittee 
on Water Problems, Report to the Colorado General Assembly (February, 1955). 


* K. A. MacKichan, Estimated Use of Water in the United States, 1955, at 8 (U.S. Geo- 
logical Survey, Circular 398, 1957). 
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plies, however, are believed to be plentiful in many of the intermontane valleys 
of Nevada.®* In some areas stored supplies are large in relation to recharge— 
the situation which has led to ground water “mining” in other states. For 
various reasons, including a short growing season and scarcity of irrigable 
land, these ground water resources have not as yet been appreciably ex- 
ploited.®° Except in one or two small areas overdraft has not become a recog- 
nized problem in Nevada as yet.®* Even in these few areas where overdraft is 
occurring the State Engineer has endeavored to hold to a policy aimed at 
limiting withdrawals to the safe yield. In the Las Vegas Valley, the most 
important such area, implementation of this policy has been possible despite 
rapid expansion in water consumption (for urban use) because of the avail- 
ability of alternative surface supplies from Lake Mead behind Hoover Dam 
on the Colorad) River. Under prevailing conditions the no-overdraft policy 
of Nevada appears to be economically reasonable and politically acceptable. 
If conditions change, however, so as to create demand for the estimated sizable 
stored ground water supplies in some of the high valleys, it is not improbable 
that the Navada law may be re-interpreted to allow withdrawal from stock as 
is the case in New Mexico. 

Like Nevada, Utah is an important irrigation state depending chiefly on 
surface supplies or ground water closely related to surface supplies. For the 
state as a whole overdraft has not been a serious problem and the policy of 
not authorizing appropriations in excess of perennial yeld has received general 
support so far. In certain southwestern Utah basins, however, stored supplies 
and irrigable land appear to be large in relation to perennial yield and over- 
draft problems are beginning to arise. Actually it appears in some areas that 
overdraft is occurring despite the official policy against it.°* Although some 
basins have been closed to additional appropriations, there have been no cut- 
backs ordered thus far to protect supplies for prior appropriators. 

In Kansas abundant ground water with negligible recharge is found in the 
High Plains region in the western part of the state. Conditions are similar to 
those prevailing in the Texas and New Mexico High Plains. Irrigation utilizing 
this ground water has been slower to develop in the Kansas High Plains than 

“T. W. Robinson, “Big Smoky Valley,” The Physical and Economic Foundation of Natu- 
ral Resources: IV, U.S. Govt. Printing Office, Subsurface Facilities of Water Management 
and Patterns of Supply-Type Area Studies, at 132-46. Also see Water Resources Bulletins 


No 2 through No. 14, Nevada State Engineer, for ground water studies of various Nevada 
valleys. 

“H. G. Mason and G. Wood, “Ground Water Development,” Univ. of Nevada Experi- 
ment Station, Bulletin No. 194 (1957). 

“ G. B. Maxey and C. H. Jameson, “Geology and Water Resources of Las Vegas, Pahr- 
ump, and Indian Springs Valleys, Clark and Nye Counties, Nevada,” Water Resources Bul- 
letin No. 5, Nevada State Engineer (1948). 


* See “Progress Report on Selected Ground-Water Basins in Utah,” Technical Publication 
No. 9, State Engineer, at 48 (Utah, 1954). 
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in Texas, but in the southwest corner of the state a rapid expansion occurred 
during the 1950’s. No action has been taken so far to check ground water 
withdrawal and overdraft apparently exists.°* Although the legal status of 
overdraft under the appropriation doctrine in Kansas has not been clarified, 
it appears probable under the conditions prevailing in that part of the state 
that overdraft will continue to be allowed as it is farther south in the High 
Plains. In other parts of the state, ground water is more closely related to 
stream supplies to which vested rights and senior appropriation rights already 
exist. Kansas may eventually interpret the doctrine to permit ground water 
“mining” under certain conditions and prevent it in others as has New Mexico. 
De facto this policy appears to exist now. 

Ground water conditions conducive to “mining” also exist in the High 
Plains regions of Colorado and Oklahoma. Irrigation developments utilizing 
these waters are still on a small scale, however, and the legal status of ground 
water “mining” remains unsettled. Conflicts among users have not arisen to 
force clarification of the issues and overdraft may be occurring not withstand- 
ing apparent policies to the contrary. Enforcement of Oklahoma’s statutory 
prescription against withdrawals which result in “depletion above the average 
annual rates of recharge” appears to be awaiting the adjudication of rights 
which in turn is awaiting completion of ground water surveys.*® Sentiment in 
Oklahoma does not appear to be unanimously in favor of the appropriation 
doctrine in any case.!°° 

The 1957 Colorado statute appears to oppose withdrawals in excess of the 
“normal annual rate of replenishment,” but the action of the State Ground 
Water Commission closing an overdrawn area may be overruled by local 
boards or two-thirds of the landowners using water. This provides regional 
flexibility in the policy relative to overdraft with local users having final 
authority to permit or halt it.1° 

* See Kansas Water Resources Board, State Water Plan Studies, Part A, Preliminary 
Appraisal of Kansas Water Problems, Section 2, Cimarron Unit, at 84 (1958). 


* 82 Okla. Stat. 1951, § 1007, directs the State Water Board to make surveys of ground 
water; § 1008 directs the Attorney General to initiate adjudication proceedings when the 
survey of a basin is complete; § 1013 requires permits for appropriation in adjudicated 
basins and prohibits issuance of permits which would lead to withdrawals in excess of aver- 
age recharge; § 1015 authorizes the Board to cut back withdrawals in order of priority 
if average annual yield is exceeded. 


A Joint Resolution was enacted in the Oklahoma Legislature in 1957 stating that each 
overlying owner should have rights to a reasonable share of the ground water which would 
not be lost by non-use and charging the Water Resources Board to study changes in the 
law needed to carry out this policy (82-1078 Okla. Stat., 1957 Supp.). This approximates 
the correlative rights doctrine. 


*™ No authority apparently exists in the statute for the Commission or local boards to 
order cutbacks in case overdraft is allowed to develop before an area is closed. This might 


still be done, however, by courts to protect prior appropriators in situations where this 
doctrine governs. 
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VII 


CONCLUSIONS ON EFFECTS OF GROUND WATER DOCTRINES ON DEPLETION 
OF GROUND WATER IN THE SOUTHWEST 


Despite policies to avoid overdraft in Nevada, Utah, Oklahoma, Colorado, 
and under certain conditions in New Mexico, it is apparently occurring in all 
of these states. It is also believed to be present in parts of southwestern 
Kansas. It is occurring in the landownership doctrine states of California, 
Texas, and Arizona, although all three states have enacted statutes designed 
in some measure to deal with the problem. In some cases overdraft developed 
before policy against it was clearly stated.1°* In others, overdraft has devel- 
oped under statutes that apparently do not sanction it. 

Lack of sufficiently conclusive data on recharge is partly responsible for 
failure to stop development soon enough to avoid ground water “mining.” 
Persistent water level decline over a period of years is still relied on as the 
best indicator of overdraft. By the time overdraft is clearly indicated many 
water users have become dependent on it and it may be politically difficult to 
impose reduction in withdrawals. In fact, cutbacks in pumping have not been 
ordered in any of the states included in this study except under conditions 
where there was an alternative source of supply.'°* 

Another reason for the difficulty in carrying out a no-overdraft policy may 
be the strong feeling, even in appropriation doctrine states, that overlying 
landowners have the right to use water under their land. This was actually 
the law in most of these states until it was overthrown in relatively recent 
court decisions or displaced by appropriation statutes. 

Probably most important is the fact that if ground water in storage is abun- 
dant, overdraft may continue for a prolonged period on a large scale without 
creating any serious economic problems. Under such conditions, public senti- 
ment for limitation of ground water use is likely to be absent, and litigation 
among users to protect priorities in appropriation doctrine states or for ap- 


This appears to have been the case in Arizona and in the Roswell Basin of New 
Mexico, and possibly in the Las Vegas area in Nevada. The Colorado Act was not passed 
until 1957. 


*® Most of the ground water expansion in Escalante Valley in Utah came after the Ground 
Water Act of 1935. Overdraft appears to have increased in the Las Vegas area in Nevada 
since the 1939 act. The Oklahoma statute was passed in 1949. Considerable expansion of 
irrigation using ground water in the Panhandle areas has occurred since then. The extent 
of overdraft is not known, but, as in much of the High Plains region, recharge is thought 
to be negligible in this area. 


**In Nevada some temporary permits have been issued in the Las Vegas area which 
were withdrawn when supplies became available from the water company. In California, as 
noted before, the court decreed cutbacks in one case where alternative supplies were obtain- 
able from the Colorado River. 
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portionment under correlative rights, which would lead to clarification of the 
status of ground water “mining,” is not likely to be initiated. 

It is difficult to appraise the effects which various water law doctrines have 
had on the time distribution of ground water depletion. Generally, economic 
conditions have not justified transporting ground water over long distances or 
withdrawing it and storing it on the surface. The rate of depletion has there- 
fore been limited by the profitable uses which can be made of it at the time 
it is withdrawn and near where it is found. Moreover, transmissibility limita- 
tions of the aquifer, when considered together with the ownership pattern of 
overlying land, have probably in many cases prevented the excessive depletion 
which might be expected to result from fear that the underlying ground water 
will be exhausted by neighboring landowners.’*° For example, in the High 
Plains area of Texas and New Mexico ground water basins are administered 
on a geographical basis which presumes that effects of pumping under the 
conditions which prevail there do not extend more than a few miles from the 
pumping area.}°6 

Casual observation does not indicate that the rate of ground water develop- 
ment has been significantly accelerated by the “rule of capture” under the 
landownership doctrines or by the desire to secure high priority rights under 
the appropriation doctrine.’** In the High Plains region where both doctrines 
prevail ground water “mining” has occurred and is tolerated. The patterns of 
ground water development have not been dissimilar in Texas where the land- 
ownership doctrine reigns and in New Mexico and Kansas where the appro- 
priation doctrine governs. Irrigated agriculture based on ground water took 


*® There may be tendency, however, to locate wells on the boundaries of the holdings so 
as to protect the supply and draw as much as possible from the neighboring lands. 


% The Texas ground water district law permits “segregated irrigated areas” (separated by 
five miles from other irrigated areas) within the boundaries of a ground water reservoir to 
be excluded from a ground water district if the landowners so choose, Tex. Rev. Civ. Stat. 
art. 7880-3c(E), 1950 Supp. The Lea County, New Mexico, basin is administered on a 
township basis. See O. P. Blaich, “Ground-Water Management in Basins Where Recharge 
Is Small in Relation to Stock, with Particular Reference to Legislation in New Mexico,” 
Ground Water Economics and the Law, Report No. 5, at 76 (Conference Proceedings, 
Committee on the Economics of Water Resource Development, Western Agricultural Eco- 
nomics Research Council, December, 1956). 


A comparison of acreage irrigated with acreage represented by irrigation rights in 
western Kansas does not indicate a tendency to apply for rights merely to establish priority. 
Acreage represented by rights exceeds irrigated acreage by no more than would be expected 
in an area where irrigation is expanding. A reasonable time must be allowed for perfecting 
the right. See Kansas Water Resources Board, State Water Plan Studies, supra, note 98, at 
56-61. In some southwestern Utah valleys the ground water statute apparently stimulated 
applications to appropriate, some of which remained on the books without efforts being 
made to develop them for many years. Actual development appears to have lagged behind 
application to appropriate in certain southwestern New Mexico valleys also. See H. O. 
Reeder, “Ground Water in Animas Valley, Hidalgo County, New Mexico,” Technical Report 
No. 11, State Engineer’s Office, at 7 (New Mexico, 1957). 
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hold earlier in the southern High Plains in Texas than it did farther north 
both in Texas and Kansas. Economic conditions rather than water rights doc- 
trines appear to have been responsible for the earlier development in the 
South. Ground water conditions, supplies of irrigable land, climate, low-cost 
fuel for pump motors, and other factors stimulated earlier interest in irrigation 
in this southern region. Interest in irrigation in the High Plains waxes and 
wanes with cycles of rainfall, being stimulated by long periods of drought such 
as occurred in 1933 to 1937 and 1952 to 1956. Response to these stimuli was 
not significantly restrained in appropriation doctrine states. 

The extent to which exploitation of ground water in storage would have 
been postponed, in order to take advantage of higher expected net returns in 
the future under water rights doctrines which would make such decisions real- 
istic alternatives, is not known. In practice, except in a few isolated areas 
where ownership units are large enough to embrace most of a basin, this alter- 
native is not open to right holders under either the appropriation doctrine or 
the landownership doctrines. It may be doubted that withdrawals would be 
withheld for such speculative reasons. The expected profitability of current 
uses of the water appears to be the decisive factor. 

It is doubtlessly true in some instances that current profit potentialities 
from ground water use have not been exploited to the full, but this is probably 
not the result of a calculated decision to preserve the water for an expected 
greater return in the future. Where farming units are being successfully op- 
erated on a dry-land basis in the High Plains, economic pressures to shift to 
irrigation farming are not strong. Irrigation farming involves major changes 
in farming practices. Ranches must be converted to farms, or dry-land wheat 
farms converted to other crops or to more diversified farms with associated 
livestock enterprises. Cultivation must be more intensive, and labor and cap- 
ital requirements are increased. Many farmers are hesitant or reluctant to 
undertake these changes due to uncertainty of results, lack of experience, in- 
sufficient labor or capital resources, or sheer inertia. 

Cases probably also exist where over-optimism regarding current profit 
prospects has led to uneconomic exploitation and depletion of ground water. 
Costs may have been underestimated and in some instances water supply may 
have been overestimated. Drainage problems, the building up of salt concen- 
trations, marketing problems, and other problems have often not been fully 
anticipated. On the whole, however, it appears that well-managed irrigation 
enterprises in the major ground water areas have continued to irrigate. Re- 
turns have confirmed the expectations of current profitability. Speculative 
prospects for greater profits in distant future uses of the water do not appear 
to have been seriously considered as a general rule. 

The experience of districts composed of owners of land overlying an aquifer 
offers little indication that long-range conservation decisions will be made 
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under such collective arrangements except to cooperate in searching for alter- 
native supplies, despite the fact that one of the major reasons for excessive 
depletion is removed. The collective interest of the overlying owners appears 
to favor using the water supply as rapidly as it is profitable. It may be true as 
it is sometimes argued, that only the amorphous body known as the public, 
whose economic interest is somewhat more distantly removed from resource 
policy than that of the resource owners, will undertake long-range conserva- 
tion. Perhaps the social discount rate is lower than the private discount rate.1"° 


See A. Scott, Natural Resources, The Economics of Conservation, at 88-98 (1955) 
for a discussion of this point. 











THE POLITICS OF JUDICIAL SUPREMACY 


WALLACE MENDELSON 
University of Texas 
The brutality of all national development is apparent. . . . To conceal 
it would be a denial of fact; to glamour it over, an apology to truth. 


—GENERAL HoMER LEA 


As A MATTER of history modern democracy and the competitive political 
party system arose together. The fascists and the communists have shown that 
they die together. Indeed it seems reasonably clear that democracy cannot 
exist on a national scale without an effective party system. This suggests that 
for every weakness in a nation’s party structure there may be a corresponding 
flaw in the democracy that rests upon it. Perhaps, then, irresponsible parties 
invite judicial “legislation,” while responsible parties discourage it. In this 
view the difference between parliamentary supremacy and judicial supremacy 
is related to the difference between responsible and irresponsible parties. In 
short, perhaps the British political system discourages judicial “pretension”— 
despite the British Marbury v. Madison’ that was Dr. Bonham’s case.” Con- 
versely, perhaps our relatively loose-knit, amorphous parties—that seldom 
reflect cohesive popular majorities—leave something of a political gap for 
courts to occupy. Surely it is not by chance that American conservatives, skep- 
tical of majority rule, have traditionally favored non-responsible parties and 
judicial review—all in the name of “protection for minorities.” Nor is it 
strange that the liberal tradition questions judicial review and irresponsible 
parties precisely because in the past they have frustrated majority rule by 
“protecting” upper class minorities—not minorities in general.® 

All this suggests simply that judicial “pretension” will be as effective as a 
nation’s political structure permits it be—that judicial “legislation” thrives 
upon flaws in the political party process. In any case this—the present thesis 
—seems reasonably clear: court intrusion upon national policy has thrived 
in this country only when our party system has been unusually weak.* 

*5 U.S. (1 Cranch) 137 (1803). 

*8 Coke Rep. 118a, 87 Eng. Rep. 638 (C.P. 1610). 


*Since the advent of Mr. Justice Black, liberals have tended to embrace judicial review, 
but only in the realm of civil liberty. 


*Of course judicial review of state measures is a related problem, but it does involve 
unique considerations. See, for example, Mr. Justice Holmes’s comment: I do not think 
the United States would come to an end, if we lost our power to declare an act of Congress 
void. I do think the Union would be imperiled, if we could not make that declaration as to 
the laws of the several states.” Collected Legal Papers, at 295-96 (1920). See also note 7 
infra. 
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Our classic age of judicial trespass upon congressional policy came between 
the Civil War and 1937. It bloomed with the decline of sectional politics and 
faded with the rise of what Arthur Holcombe calls “the new [urban] politics.” 
In a word, it seems to have thrived only in a transitional gap between two 
potent party systems. That this is not mere coincidence is suggested by the 
fate of judicial review before and after the period in question. The political 
response to Marbury v. Madison came fast and sure in the Chase impeach- 
ment.* Despite ample opportunity, never thereafter did Marshall or any of 
his colleagues challenge an act of Congress.? When the Court did so again 
more than half a century later in Dred Scott’s case,® its effort was repulsed 
by a swift realignment of sectional forces and the Civil War itself. This check- 
mating of the judiciary by an alert sectional politics is matched only by the 
humiliation of the “nine old men” who challenged the virile new urban politics 
of our day. In this view Marbury v. Madison was a sport in the classic age of 
American jurisprudence. It could not come into its own until altered political 
conditions offered a more suitable environment. Then it blossomed out—only 
to wither when the political climate again became inhospitable. 


THE DECLINE OF SECTIONAL POLITICS 


In a famous study of The Significance of Sections in American History, 
Frederick Turner concluded that shifting alliances between the South, “suc- 
cessive Wests” and Northeast—each with its own distinctive economy and 


® The New Party Politics (1933). 


* John Quincy Adams observed that “the assault upon Judge Chase . . . was unquestion- 
ably intended to pave the way for another prosecution, which would have swept the Su- 
preme Judicial Bench clean at a stroke.” 3 The Writings of John Quincy Adams, at 106-7 
(W. C. Ford ed., 1913). 


* Stuart v. Laird, 5 U.S. (1 Cranch) 299 (1803), involved a congressional measure which 
Marshall and his associates privately thought unconstitutiona!, “but they had not the 
courage [after Marbury v. Madison] to adopt the heroic course.” 3 A. F. Beveridge, The 
Life of John Marshall, at 122 (1916). The validity of national legislation was questioned 
by counsel in Marshall’s Court on at least fourteen occasions after Marbury v. Madison. 
The apparent futility of such efforts no doubt discouraged others, e.g., United States v. The 
William, 28 Fed. Cas. 614 (No. 16700) (D. Mass. 1808). Of course, Marshall’s Court did 
invalidate several state laws, much to the annoyance of the Jeffersonians. But invalidation 
of a state measure is not apt to precipitate national political reaction on a scale comparable 
to that involved by judicial intrusions upon national policy. It was one thing, for example, 
for the Federalist Court to strike down such narrowly local policies as those involved in 
Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518 (1819), and Fletcher v. Peck, 
10 U.S. (6 Cranch) 87 (1810). It doubtless would have been something very different—or 
so Marshall apparently felt—for the Court to have vetoed the crucial national policy in- 
volved in Stuart v. Laird. To put the matter differently: it would have been extremely 
difficult for the Jeffersonians to make a national political issue out of the management of 
Dartmouth College, or Georgia’s unusual problem in the Yazoo land transaction—or the 
highly popular decision in Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824). On the other 
hand Chisholm v. Georgia, 2 U.S. (2 Dall.) 419 (1793) and the resulting constitutional 
amendment suggests that the Court may not with impunity strike down local interests 
which have intense political support in all or many states. 


* Scott v. Sandford, 60 U.S. (19 How.) 393 (1857). 
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culture—was once the key to national politics. A combination of West and 
South under the Jeffersonians in 1800 replaced the Hamiltonian accord be- 
tween commercial Northeast and planter South. Revitalized in 1828 by 
Andrew Jackson, it dominated national politics until industrialism and slavery, 
cutting across party lines, made that alignment untenable. Then under 
Lincoln the West joined the Northeast to form the modern Republican Party. 
Obviously in ante-bellum days national policy was the end product of inter- 
regional alliance. “Statesmanship [consisted] not only in representing the 
special interests of the leader’s own section, but in finding a formula that 
[would] bring [two] different sections together in a common policy.”® As long 
as social tensions could find release and satisfaction through a prompt re- 
grouping of geo-economic interests sectional politics prevailed. It was doomed 
when the passions of war and Reconstruction impaired its flexibility. 

As soon as the Republican West and Northeast had accomplishea their 
immediate purpose—defeat of the “slave power”—their economic incompati- 
bility became evident. The Granger, Greenback, Alliance, Populist, and Free 
Silver movements were phases of a single, persisting agrarian rebellion within 
the northern sectional combination. Previously when the partners in an inter- 
regional league fell out, a realignment of forces had been accomplished prompt- 
ly. Post-bellum emotions ended that possibility. However incompatible the 
farming West and industrial Northeast, they were bound together in a vic- 
torious political alliance that neither could control by merely political means. 
Because of the “bloody shirt” their incongruities could not be resolved by a 
regrouping oi regional forces as in 1800, 1828, and 1860. Dixie was isolated. 
Even the churches remained divided sectional bodies. The fusion effected by 
the Republicans in 1860 was the last of the great regional coalitions. Some 
new device for balancing rival interests would have to provide the key to 
national policy. Whether by chance or design the major cases that now came 
to the Supreme Court reflected tensions between businessmen and western 
farmers'°—the chief “allies” in the Republican coalition. At first, of course, 
the Court refused to intervene—recognizing, with Chief Justice Waite, that 
these were essentially political issues.‘! But as the party system degenerated 
the need for a new arbiter of national policy increased. 


PoLiITICAL VACUUM AND THE BOURBON SETTLEMENT OF 1877 


Drained of their dynamics, the two parties languished in corruption. “They 
continue to exist,” Lord Bryce observed, “because they have existed.” For 


*F. J. Turner, The Significance of Sections in American History, at 321 (1932). 

* See, e.g., Hepburn v. Griswold, 75 U.S. (8 Wall.) 603 (1870) ; Legal Tender Cases, 79 
U.S. (12 Wall.) 457 (1871); the bond cases referred to in Charles Fairman, Mr. Justice 
Miller and the Supreme Court, chs. ix and x (1939) ; and the Granger Cases, e.g., Munn v. 
Illinois, 94 U.S. 113 (1877). 

= This theme runs through all or most of Chief Justice Waite’s opinions. For the classic 
expression of it, see Munn v. Illinois, 94 U.S. 113, 134 (1877). 
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two crucial decades each was strong enough only to frustrate the other. The 
Democrats dominated the House in eight; their rivals held the Senate in seven 
of the ten Congresses after 1873. No President from Grant to McKinley got 
a majority of the popular vote, or held office for two consecutive terms. Gov- 
ernor Seymour put it briefly: “The Republicans have lost the confidence of 
the country and the Democrats have not gained it.”!* This political stalemate 
following the decline of sectional politics eased the way for the old Hamilto- 
nian ideal of government by an influential few—fortified, if necessary, by 
judicial supremacy. The “disputed election” in 1876 provided the entree. 

It was the worst year of the worst depression the country had ever known. 
In the East labor and the unemployed were in a bitter temper that by summer 
would break out into unprecedented nation-wide strikes and violence. Agrari- 
an radicalism on the “middle border” was rising fast. In short, from both 
East and West came serious threats to the elaborate Whiggish structure of 
tariffs, national banks, subsidies, and monetary arrangements that supported 
the new Republican economic order. And now the South, under its new leaders 
—the Bourbons, or Redeemers—presented a third menace to the new economy. 


So long as Republican [Reconstruction] lasted in the South the region had 
proved a bulwark to the new... order . . . of economic privilege. But how would 
the South, under the guidance of the Redeemers, cast her weight in the impending 
struggle over national issues? Would she join hands with restless labor in the East 
as she had in Jackson’s time? Or would she . . . rush into the arms of her ante- 
bellum ally, the agrarian West, and throw the East back into the position of an 
isolated minority? Or, finally, could the South be induced to combine with the 
northern conservatives and become a prop instead of a menace to the new capi- 
talist order? If so, what inducements would be found necessary??% 


In his brilliant volume on Reunion and Reaction, C. Vann Woodward has 
shown that the “Compromise of 1877” involved far more than the traditional 
schoolboy suspects. It was not merely a matter of withdrawing Union troops 
from the South in exchange for Hayes in the White House. In its full reach 
it was an extra-party alliance between business-minded Republicans and 
southern Bourbons for control of national policy—an alliance that has per- 
sisted on and off ever since. Northern industry had never been enthusiastic 
about Reconstruction—it was not good for business. According to the leading 
northern trade journal of that day, “The mercantile interest requires that the 
issue be settled promptly and permanently.” Continued agitation puts an 
“incubus upon the whole capital and industry of the entire country” and 
“probably the most forcible reason for the speedy and effectual settlement of 
our Southern difficulties lies in the necessity to the nation of a revival of 


™* Harper’s Weekly, April 22, 1876, p. 322. 
** C. V. Woodward, Reunion and Reaction, at 12-13 (Doubleday Anchor ed., 1956). 
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business.””** Thus, when the “disputed election” compelled northern Repub- 
licanism to choose between its humane, and its economic, ideals, it chose the 
latter. It abandoned the Negro to protect the tariff, “hard” national money, 
the national banking system, and lush business subsidies. In a word, Conserv- 
ative Republicanism replaced Radical Republicanism. Frederick T. Martin, 
who was in a position to know, observed somewhat later that “wealth has no 
politics save its own interests.” 

Just as GOP leaders had to abandon their Lincolnian—in favor of their 
Hamiltonian—tradition, the leaders of the new South had to abandon Jefferson 
in favor of his arch-opponent. This was not too difficult. After all, many of 
the Redeemers were former Whigs who never had been comfortable in the 
Democratic Party. As harbingers of a new industrialized and business-minded 
South, they generally found Republican economic ideas more congenial than 
those of the Democrats. They particularly resented the failure of Northern 
Democrats to support land grants and other subsidies for southern railroads. 
As one Washington correspondent wrote @ propos the disputed election of 
1876, “It is thoroughly understood here by Southern men, that Mr. Hayes 
means, if he should become President, to cut adrift from the carpetbaggers 
and make an alliance with respectable party leaders of Whig antecedents in 
the South.”?° In the face of the flagrant corruption of Grant’s administration 
the southern upper-crust abandoned Tilden and made Hayes President—in 
exchange for a share in the spoils. These included the promise of a cabinet 
post, patronage, “internal improvements” (including a southern transconti- 
nental railruad), and, of course, “home rule,” that is, an end of federal pro- 
tection for the Negro. A famous southern Populist thought he knew how the 
Bourbons were able to bring the southern masses to swallow the new economic 
nationalism. Addressing Negroes and poor whites, he charged: 


You are made to hate each other because upon that hatred is rested the key- 
stone of the arch of financial despotism which enslaves you both. You are deceived 
and blinded that you may not see how this race antagonism perpetuates a monetary 
system which beggars you both.?6 


In any case, the South got autonomy in handling race relations—plus the 
hope of a share in the benefits of industrialization. In return, the new southern 
governing class would buttress the conservative Republican rule of the nation. 
By frustrating the formation of a cohesive popular majority, frozen sectional- 

“This and similar quotations wil be found in V. P. DeSantis, Republicans Face the 
Southern Question, 47-51, 125-29 (1959). 

* 2 R. Hofstadter, W. Miller, and D. Aaron, The American Republic, at 58-59 (1959). 


**C. V. Woodward, The Strange Career of Jim Crow, at 44-45 (Galaxy ed., 1957). Some 
Northern businessmen were not above promoting racial and religious animosities to keep 
labor unorganized and weak. See Comm’n of Inquiry, Interchurch World Movement, Report 
on the Steel Strike of 1919, 230 passim (1920). 
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ism permitted northern and southern Bourbons to unite and conquer. Their 
Settlement in 1877 ushered in the Gilded Age; what Hofstadter calls the era 
of the Spoilsman. Ralph Gabriel describes its ethics as the Gospel of Wealth. 


THE CouRT AND THE SETTLEMENT OF 1877 


The Supreme Court does not follow election returns, but when it is success- 
ful it does follow the social forces that determine election results—and other 
major political settlements. How else without purse or sword could it main- 
tain its position? Of course with the collapse of the party system the Court 
could not escape the two great post-bellum revolutions: emancipation and 
industrialization. And, of course, eventually (after 1880) it responded to the 
Bourbon Settlement. But, as we have seen, its earlier decisions reflected more 
generous values. In The Daniel Ball,1* Legal Tender,’® Union Pacific,!® Sink- 
ing Fund,”° and Granger” cases it had rejected “laissez faire” and left legisla- 
tive policy for settlement by the political processes. 

The same Jeffersonian respect for democracy that found expression in these 
economic cases was also reflected in early decisions on the status of the Negro. 
The classic cases are Strauder v. West Virginia?® and Ex parte Virginia.*® 
Railroad v. Brown”* may be even more significant. A federal statute ten years 
earlier had chartered a railroad and provided that “no person shall be ex- 
cluded from [its] cars on account of color.” The Court found this to mean 
that Negroes should be free to travel in the same cars that whites traveled in 
and that the “enactment was not satisfied by the [provision of] cars assigned 
exclusively to people of color, though [such cars] were as good as those... 
assigned exclusively for white persons. . . .”” Separate-but-equal, like “laissez 
faire,” was still a rejected innovation. Plainly, neither the southern Redeemers 
nor the northern captains of industry were calling the judicial tune. 

Then gradually after Ex parte Virginia the Settlement of 1877 engulfed the 
Court. A new generation of judges, free of blinding Jeffersonian anachronisms, 
saw the world as it was. America’s attention had turned from slavery to indus- 
trial expansion; from the Declaration of Independence to the Gospel of 
Wealth. The 1877 promise of southern autonomy in race relations was consti- 
tutionalized in the Civil Rights cases*® and Plessy v. Ferguson.”® Just as the 
Settlement saved the South from political Reconstruction, these decisions 
saved it from constitutional reconstruction. Both saved business from the 
distraction of an issue that had outlived its day. The political pelf that 
Bourbons got in 1877 was matched by the judicial spoils that came in the 


777 U.S. (10 Wall.) 557 (1871). * 100 U.S. 303 (1880). 

%* 79 US. (12 Wall.) 457 (1871). 2 100 U.S. 339 (1880). 

® United States v. Union Pacific Ry., 98 U.S. 569. ™84U.S. (17 Wall.) 445-46 (1873). 
” 99 U.S. 700 (1878). * 109 US. 3 (1883). 


™ E.g., Munn v. Illinois, 94 U.S. 113 (1877). * 163 U.S. 537 (1896). 
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Debs," _Knight,?° Income Tax,?® Yellow Dog Contract,?° and Child Labor*! 
cases—to say nothing of Smyth v. Ames,5* Lochner v. New York*™ and all the 
others. To put it in political terms, judicially enforced “laissez faire” check- 
mated the western farmer (and later the workingman) as effectively as the 
“bloody shirt” and carefully exploited racialism neutralized the southern 
masses. Obviously the business elite came out on top in the political impasse 
that followed the Civil War. 

Evidently Mr. Justice Field had a sensitivity for the Zeitgeist that most of 
his colleagues lacked. As early as the Slaughterhouse** and Granger cases he 
had led a dissenting fight for “laissez faire.” He had also dissented in Strauder 
and Ex Parte Virginia. His opinions in these cases laid the groundwork for 
things to come. Field’s position with respect to the Negro is doubly significant 
because he was not insensitive to civil liberty.*° Indeed his courageous deci- 
sions on circuit in California anticipated the Yick Wo** ban on discrimination 
against orientals. Surely it is worth passing notice that only Justices Field 
and Harlan participated in both Strauder and Plessy. Field, who had dis- 
sented in the earlier case in 1880, was with the majority in 1896. Harlan, who 
had been with the majority in 1880, dissented in 1896. These two remained 
constant; the Court had changed. The bench too had succumbed to the spirit 
of 1877—both in callousness toward Negro claims and in tenderness toward 
business. No court can long resist the morality of its era. Time is a great 
legalizer. 

In this light Mr. Justice Field and the Court that eventually followed him 
most of the way are comprehensible. Not logic, but the Zeitgeist—the Spirit 
of 1877—explains how a judge could find protection in the Fourteenth Amend- 
ment for Chinese aliens, but not for Negro citizens.*7 It was only a surface 
paradox for Field to insist that the Civil War Amendments protected a butch- 
er’s “right” to ply his trade, but not a Negro’s right to trial by jury free of 


* In re Debs, 158 U.S. 564 (1895). 

* United States v. E. C. Knight, 156 U.S. 1 (1895). 

* Pollock v. Farmers’ Loan & Trust Co., 158 U.S. 601 (1895). 
* Adair v. United States, 208 U.S. 161 (1908). 


" Hammer v. Dagenhart, 247 U.S. 251 (1918); Bailey v. Drexel Furniture Co., 259 U.S. 
20 (1922). 


* 169 U.S. 466 (1898). 

* 198 U.S. 45 (1905). 

“83 U.S. (16 Wall.) 36 (1872). 

* See, e.g., his position in Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866); Cummins v. 
Missouri, 71 U.S. (4 Wall.) 277 (1867) ; Ex parte Garland, 71 U.S. (4 Wall.) 333 (1867). 

* Vick Wo v. Hopkins, 118 U.S. 356 (1886) ; In re Quong Woo, 13 Fed. 229 (C.C.D. Cal. 
1882) ; Ho Ah Kow v. Nunan, 5 Saw. 552 (C.C.D. Cal. 1879). 

* Contrast Field’s position in the cases referred to in note 36 supra, with his position in 
Ex parte Virginia, 100 U.S. 339 (1880), and Strauder v. West Virginia, 100 U.S. 303 (1880). 
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racial discrimination.** Separate-but-equal, of course did not go quite so far 
(just as Smyth v. Ames did not go quite as far as Field went in Munn y, 
Illinois). But it was a master stroke. The “equal” element was something for 
the northern conscience; the “separate” aspect was for the South. Few but 
the impotent victims would care if in practice separation destroyed even the 
pretense of equality. The nation had turned to “more important” matters. 

Separate-but-equal, substantive due process and dual federalism—the legal- 
isms of the Spirit of ’77—-made America safe for segregation and “laissez 
faire.’ They permitted the comfortable classes—South and North—to play 
the economic game with stacked cards. The price of Reunion was legalized 
racialism and plutocracy—or better, perhaps, this was the price that could be 
extracted in the absence of an effective political party system. We had 
reached the nadir of our great experiment in popular government. 

Meanwhile, persistent agricultural depression harassed the tenuous Repub- 
lican alliance. Plainly a new regional combination was struggling to be born. 
Hamlin Garland observed that “as ten-cent corn and ten per cent interest 
were troubling Kansas, so six-cent cotton was inflaming Georgia.” Mrs. Lease, 
exhorting farmers to “raise less corn and more hell,” declared that “the West 
and South are prostrate before the manufacturing East.” In a great sectional 
upheaval, William Jennings Bryan tried to rally the forces of discontent under 
the deceptively simple banner of “free silver.” He tried to use the Debs, 
Knight, and Income Tax cases as Lincoln had used Dred Scott—to destroy 
an old sectional alliance and create a new one. Much has been said of the huge 
slush funds that Mark Hanna raised for the opposition and of the pressures 
imposed upon workers by their bosses. But the core of the difficulty was that 
“reform associated with shaggy agrarianism could not carry a swiftly indus- 
trializing nation.”*® When the last great effort to form a new sectional coali- 
tion failed with Bryan’s defeat in 1896, the aged Field must have known that 
his victories would not be short-lived. 


New Poritics AND NEw LAw 


In fact, segregation and “laissez faire’? were not de-constitutionalized until 
the advent of “the new party politics’”—until urbanism had replaced a de- 
funct sectionalism at the heart of our political system.*° Industrial revolution 
had made America a nation of city dwellers and substituted labor for the 
farmer as the businessman’s béte noire. It also created vexing new economic 
problems that the Bourbon Settlement and the Gospel of Wealth only aggra- 

*§ Contrast Field’s position in the Slaughterhouse Cases, 83 U.S. (16 Wall.) 36 (1872), 


with his position in Ex parte Virginia, 100 U.S. 339 (1880) and Strauder v. West Virginia, 
100 U.S. 303 (1880). 


* E. Goldman, Rendezvous with Destiny, at 68 (1952). 


“ See Holcombe, op. cit. supra note 5, and note 42 infra with accompanying text. 
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vated. To put it in politically potent, if economically superficial, terms: the 
Common Man was “‘ill-housed, ill-fed, and ill-clothed,” while industry choked 
with “over-production.” In Alfred Kazin’s words, “Something happened in 
the [Great Depression] that was more than the sum of the sufferings inflicted, 
the billions lost, the institutions and people uprooted: it was an education by 
shock.” The “crisis imposed with catastrophic violence what other national 
experiences had induced slowly and indirectly—a new conception of reality.”’*! 
When the old economy collapsed, Franklin Roosevelt succeeded where Bryan 
had failed. 

The depression election of 1932 was essentially old fashioned. Roosevelt 
played upon the tension between the eastern and western wings of the Re- 
publican Party. He carried the West—the only states that he lost were in the 
Northeast. He failed to carry a dozen major cities. But, as Samuel Lubell 
shows, things were quite different in 1936. This time it was not, as it had been 
four years earlier, largely a matter of voting against the unfortunate Repub- 
licans. Now voters knew what the New Deal was. Many of them in rural areas 
returned to the GOP. Most of the wheat counties, for example, were on their 
way back (less than a dozen had remained loyal in 1932).*? But an urban 
upheaval more than made up the loss. American politics had shifted “from 
acreage to population.” 


A dramatic glimpse into the nature of this hidden political revolution will be 
found by comparing the 1928 and the 1936 vote in our major cities. While [Al] 
Smith won six of every ten voters in some cities, in others he drew only three out 
of ten. This disparity had narrowed by 1932, but wide divergencies in voting still 
prevailed in different parts of the country. With the 1936 election . . . the voting 
of nearly all our major cities hit a common [highly democratic] level.% 

The really revolutionary surge behind the New Deal lay in. . . coupling . . . the 
depression with the rise of a new generation, which had been mal-nourished on the 
congestion of our cities and the abuses of industrialism. Roosevelt did not start this 
revolt of the city. What he did do was to awaken the climbing urban masses to a 
consciousness of the power in their numbers. . . . In turn, the big-city masses fur- 
nished the votes which re-elected Roosevelt again and again—and, in the process, 
ended the traditional Republican [sectional] majority in this country. . . . In the 
past American political realignments have always followed sectional lines. The 


“ On Native Grounds, at 363-64 (1942). 
“'S. Lubell, The Future of American Politics, ch. iii (Doubleday-Anchor ed., 1956). 


“ Ibid. In 1940, 1944, and 1948 potent blocs of midwestern agrarian states went Republi- 
can. The Democrats would have lost each of these presidential elections if they had not 
received large pluralities in the twelve metropolitan centers (each with a population of 
more than 500,000) in the nation’s ten most urbanized states. S. J. Eldersveld, The Influence 
of Metropolitan Party Pluralities in Presidential Elections since 1920, 43 Am. Pol. Sci. 
Rev, 1189 (1949). Eisenhower won in 1952 and 1956 largely by cutting into the city and 
suburban vote. When Kennedy won in 1960, he carried some 65 per cent of the big-city 
vote as compared with Stevenson’s 52 per cent in 1956. New York Times, November 10, 1960. 
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Revolt of the City, however, has drawn the same class-conscious line of economic 
interest across the entire country, overriding not only regional distinctions but 
equally strong cultural differences.** 


Geographic, racial, and religious tensions would no longer play so plainly 
into Bourbon hands. “Put crudely,” Lubell says, “the hatred of bankers 
among native American workers had become greater than their hatred of the 
Pope or even the Negro.’*° The urban masses had found a party system re- 
sponsive to their needs. The businessman’s party became the minority party. 
The Great Depression did for the Democrats what the Civil War had done 
for the Republicans. It produced a new major political coalition together with 
an emotional preservative. The ragged shirt replaced the bloody shirt as a 
political symbol. Meanwhile, Hitler was demonstrating the implications of 
racialism in terms that few could ignore. 

If the Great Depression, the rise of the Nazis, and the election of 1932 had 
little effect upon the “nine old men,” the urban upheaval in 1936 and the 
ensuing Court Reorganization Bill produced a judicial revolution. After de- 
stroying most of the New Deal recovery program a few months earlier, the 
Supreme Court suddenly retreated in the spring of 1937. Like the great states- 
men of sectionalism (Jefferson, Jackson, and Lincoln), the first master of 
urbanism had his way with the Court. The “Packing Plan” of 1937, like the 
Chase Impeachment of 1805, failed only in form. What the Court had achieved 
—or had thrust upon it—under a dying politics of sections it could not maintain 
in the face of a vigorous new political system. The economic emergency would 
not permit a dignified retreat. “Laissez faire” died ignominiously in early 
1937.4¢ A few months later the Gaines case** began a slow retreat from segre- 
gation. Here there was no pressing crisis and perhaps the solution was not 
quite so obvious, or so widely understood. For whatever reason the Court 
responded in the more decorous manner of the common law that gradually 
undermines**® before it destroys.*® Separate-but-equal, dual federalism, and 
the old substantive due process are dead. These instruments of judicial “‘legis- 
lation”—reflecting the political impasse of a petrified sectionalism—could not 
survive in a revitalized political setting. In short, the Bourbon Settlement of 
1877 was de-constitutionalized. 

The statistics are revealing. In seventy-one years before the Civil War, 
while sectionalism remained fluid, the Court struck down two acts of Congress 


“ Lubell, op. cit. supra note 42, ch. iii. 

“ TId., at 49. See also note 16 supra. 

“NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937), and West Coast Hotel Co. 
v. Parrish, 300 U.S. 379 (1937), mark the turning point. 

* Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938). 

“ See e.g., McLaurin v. Oklahoma State Regents, 339 U.S. 637 (1950) ; Sweatt v. Painter, 
339 U.S. 629 (1950) ; Sipuel v. Board of Education, 332 U.S. 631 (1948). 


“ Brown v. Board of Education, 347 U.S. 483 (1954); Bolling v. Sharp, 347 U.S. 497 
(1954). 
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—and was “punished” for its efforts. In the next seventy-six years (1860- 
1936) from the freezing of sectionalism until the triumph of urbanism the 
Court vetoed with almost complete impunity some eighty congressional meas- 
ures covering the whole spectrum of national policy. Since 1936 it has struck 
down national legislation on few occasions and only to protect the right to a 
fair trial.°° In short, since urban politics took over twenty-five years ago, the 
judicial veto of national legislation has been confined to an area in which the 
Court has, if anywhere, a special competence and a special responsibility; 
namely, to protect the judicial process itself from political intrusion.5! Surely 
this is the minimum requirement of judicial independence and the Separation 
of Powers. Surely it rests upon grounds quite unlike those usually offered in 
support of court intrusion upon the political processes. 

But the problem of judicial review is never settled. Having abondoned its 
role as constitutional arbiter of economic policy, the Supreme Court since 
1936 has been seeking a new role—one befitting a new political era. All of the 
“new” Justices have recognized that their function is not to override democ- 
racy, but to support it. The great dilemma has been how best to do this. How 
far should the Court go—with Mr. Justice Black—in imposing Jeffersonian 
freedom upon us (as the old Court imposed Hamiltonianism) ? To what extent 
should the judiciary hold back—with Mr. Justice Frankfurter—lest it hamper 
development of more democratic devices of responsibility, discipline and self- 
confidence? To put it over-simply: should a court try to save the people from 
themselves (if only in a limited area), or should it let them achieve the 
strength that grows with the burden of responsibility, the wisdom that comes 
with trial and error, the freedom that thrives only with self-discipline? 

A few years ago an acute outside observer offered this wise counsel: 


The courts are never likely again to attempt to direct the main trends of Amer- 
ican political life, in the States or in the Union. But nature abhors a political 
vacuum as much as any other kind. And there is only one possible successor to 
the courts, and that is the body corporate, the People of the United States... . 

But the people of the United States will only succeed in replacing its old 
guardian if it emends the most famous dictum of Chief Justice Marshall. He told 
his brethren to remember that it was “a constitution that we are expounding.” For 
a people, a constitution is not a legal text to be expounded but a code of political 
practice to be lived and the transition from the legal to the political way of life 
is the great immediate task of the greatest and most successful of federations.5? 

Trop v. Dulles, 356 U.S. 86 (1958) ; United States ex rel. Toth v. Quarles, 350 U.S. 11 
(1950) ; United States v. Lovett 328 U.S. 303 (1946); Tot v. United States, 319 U.S. 463 
(1943). United States v. Cardiff, 344 U.S. 174 (1952), seems doubtful, Bolling v. Sharp, 
347 U.S. 497 (1954), did not deal with national legislation. Kinsella v. United States ex rel. 


Singleton, 361 U.S. 234 (1960) and companion cases, like Reid v. Covert, 354 U.S. 1 (1957), 
considered the validity of a measure only as applied in certain contexts. 


* As to judicial review of state measures since 1936, see W. Mendelson, The Constitution 
and the Supreme Court, at 441-49 (1959). 


@ D. W. Brogan, The Crisis of American Federalism, at 43 (1944). 

































RESTRICTIVE HIRING PRACTICES 
IN INSTITUTIONS OF HIGHER 
LEARNING IN CALIFORNIA 


J. F. BARRON* 
University of California, Los Angeles 


— currently exists among California’s institutions of higher learning 
(above the junior college level) an agreement in the form of a set of rules 
which govern the procedures to be followed in the recruitment of academic 
personnel by one California institution from another. 

These rules provide that at the Associate Professor and Professor levels a 
department head in one California institution may not initiate recruitment 
proceedings involving a member of another California institution without first 
notifying (through his Chief Campus Officer in the case of multi-campus 
schools) the head of his own institution. The head of the recruiting institution 
will, in turn, discuss the matter with the head of the institution from which 
recruitment is contemplated. Negotiations can begin only after the head of the 
recruiting institution has authorized his department head to proceed. 

Recruitment of personnel at the Instructor and Assistant Professor (non- 
tenure) levels may not be initiated until the head of the institution consider- 
ing recruitment has notified the head of the other institution that such nego- 
tiations are contemplated. 

In both cases, the recruiting institution may offer no more than a one-step 
increase in salary to the possible recruit without the specific approval of the 
head of the recruiting institution. 

These provisions are enforced by the fact that personnel recruited in viola- 
tion will not have their appointment papers processed. 





EFFECTS OF THE AGREEMENT | 


Reductions in the alternatives available to institutions and academic person- 
nel.—lf the administrative heads of institutions whose department heads con- 
template recruitment of a tenure faculty member, from another California 


* Professors William R. Allen and Armen A. Alchian, University of California, read and 
commented on the paper. 


These rules are formalized in written directives from the heads of schools to their 
department heads, deans, directors, and other administrative officers. The University of 
California directive is dated July 2, 1959. 
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institution, refuse (after “discussion” with each other) to allow their depart- 
ment heads to begin negotiations, an effective no-raiding pact results. Even if 
permission to proceed with the recruitment is always granted, after “discus- 
sion,” the agreement still tends to result in such a pact if knowledge of the 
“red tape” and delay involved deters department heads from attempting re- 
cruitment. 

The notification provisions contained in the agreement also work to the 
advantage of the employing institutions because they give the employers 
power over their employees. This power stems from the fact that, in the ab- 
sence of having received notification that another California institution in- 
tends to begin recruitment of one of their employees, administrative heads 
would know that their employees had no current alternatives from this 
source. Such knowledge gives bargaining advantage to the employer in his 
dealings with his employees since he has knowledge of some of the alternatives 
of his employees, which knowledge the employees themselves do not have. 

These factors, together with the limit imposed on wage offers, serve to exert 
pressure against academic personnel and, by reducing their alternatives, to 
reduce the salaries of such personnel. The movement of academic personnel 
into positions they can perform most competently depends on their knowledge 
of the alternatives available to them, and on the ability of employers to seek 
out prospective employees and to offer them an inducement sufficient to 
attract them. The agreement reduces the ability of both employees and em- 
ployers to know, and to take advantage, of their alternatives. As a result, it 
reduces the efficiency with which academic personnel are used by the “‘indus- 
try” of higher education within the State of California. This tends, in the 
manner indicated below, to work to the disadvantage of both the “consumer” 
of higher education and the academic personnel employed in that industry. 

Movement of personnel between research-oriented institutions and teach- 
ing-oriented institutions——The “industry” of higher education produces an 
output consisting of a combination of “education” and “research.” This out- 
put is produced in universities and colleges, and is “sold” to consumers who 
are taxpayers, students, and endowers. Some of the producing institutions are 
primarily teaching-oriented, while the activities of others encompass both 
teaching and research. The efficiency of these institutions will depend, in part, 
upon the extent to which they employ academic personnel suited to their 
particular orientation. 

In the absence of interference there would be an adjustment process at 
work so that, within the state, academic personnel who are primarily teaching- 
oriented would tend to find their way to the college level, and those who are 
research-oriented would move to the university level. This adjustment would 
be brought about through the process of employees and employers exploring 
their alternatives, and making choices among them. This, in turn, would tend 
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to increase the efficiency with which the industry of higher education utilized 
its resources, and would result in “maximum” output, given the resources 
available to the industry. 

As indicated above, the agreement places restrictions on this adjustment 
process and tends to freeze academic personnel in their present employment. 
To the extent that (some) employees are better suited for other employment 
than they are for their current employment, the efficiency of the educational 
system is reduced, and a lower quality output is produced than would be the 
case in the absence of the agreement. 

A permanent loss to the educational industry of the state may result be- 
cause of the restrictions imposed on the movement of non-tenure personnel 
within the state. Such personnel are hired, at both the college and university 
levels, on a probationary basis. If, at the end of their probationary period, 
they are judged not to be suited to the institution employing them, they are 
released. Such personnel would, in the absence of restrictions, be able to ex- 
plore other alternatives within the state, and institutions themselves would 
also be able to attempt to obtain any employee who, in their opinion, met their 
requirements. 

To the extent the agreement is effective it restricts this process and a 
permanent loss to the State of California may result because those employees 
who will be released will wish to make arrangements for the future while they 
are still employed. If they are restricted in making arrangements with other 
academic institutions within the state, they will have to make them with non- 
academic institutions, or with out-of-state academic institutions. 

Reduction in efficiency of publicly-supported institutions as a result of the 
agreement.—State-supported institutions, on the average, offer a higher wage 
package to academic personnel than do the privately-supported institutions 
within the state. This wage package consists of the money wage itself, plus the 
conditions of work and the prestige associated with employment. This, gen- 
erally, runs higher, in the minds of academic personnel, for the state-supported 
institutions than for private institutions. 

Since the agreement reduces the ability to compete for personnel, state- 
supported institutions will be handicapped by it in their efforts to attract 
personnel, and their range of choice will be reduced. As a result, the quality 
of education and research will be lower for state institutions, and higher for 
private institutions, than would be the case in the absence of the agreement. 

As a consequence, the supporters of state institutions—taxpayers—get less 
for their money with the agreement than they would get without it. Given the 
budget for state institutions, the output per dollar is reduced by the agree- 
ment. Supporters of private schools will get more for their money as a result 
of the advantage given to them by the agreement, but it is at the taxpayer’s 
expense, and results in a transfer from taxpayers to endowers. It may be that 
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such an advantage is desirable, but a case can be made for making such a sub- 
sidy open and direct, in the form of a grant from the state treasury to private 
schools, with the market for personnel left free to perform its allocation func- 
tion more efficiently. 

Given the decision, however arrived at, by which the budget for state-sup- 
ported education and research is determined, then more will be obtained for 
that budget if no artificial restrictions are placed on the ability of state schools 
to obtain competent personnel. The point here is not to argue what the budget 
for state-supported education and research should be, but to point out that, 
given the budget, the agreement reduces what the taxpayer gets for that 
budget. 

A further reduction in the efficiency of state-supported schools stems from 
the reduced range of choice available to them in hiring non-tenure personnel. 
This reduction increases the probability that more ill-suited personnel will 
be hired at this level than would be the case if a wider choice existed. If this 
occurs, a larger proportion of inexperienced teaching and research scholars 
will be on the payroll of the state-supported schools at any one time than 
would be the case if better-qualified personnel had been hired originally. The 
taxpayer is again disadvantaged, since the quality of what he is getting for 
his money is lower than it otherwise would be. 

Entry to and exit from California by academic personnel.—Since the agree- 
ment reduces alternatives within California, academic personnel will give 
additional weight to alternatives available to them elsewhere. On the whole, 
more competent personnel have better alternatives than less competent per- 
sonnel, and the resultant shift will work to the disadvantage of California’s 
educational system (public and private). Vis-d-vis the rest of the nation, Cali- 
fornia, as a whole, loses because of the agreement. 

Since institutions within the state are restricted in their efforts to fill their 
requirements with personnel already in the state, they will seek to fill these 
requirements from other sources. If the agreement and its effect is known and 
assessed by prospective employees, they will accept employment in California 
only if their other alternatives are such as to make California, with this disad- 
vantage, more attractive to them than employment elsewhere. The result is 
that less-competent personnel are attracted to California than would be the 
case in the absence of the agreement. 

The agreement also will increase the loss of personnel currently employed 
in California. These individuals do have alternatives, both in non-academic 
employment, and in academic employment outside California. Since the agree- 
ment reduces their alternatives in California, they are more apt to take advan- 
tage of outside alternatives. If they are replaced by less-competent personnel 
from outside the state, the result is an exchange, by California, of well-qualified 
personnel for less-well-qualified personnel. In summary, the better-qualified 
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personnel currently in the state tend to leave, while the better-qualified per- 
sonnel outside the state tend to stay outside the state. The general effect is to 
reduce the output of education and research in California (in quality, quantity, 
or both), with the primary burden being borne by the state-supported schools, 
particularly the University of California. 

Increased administrative costs as a result of the agreement —Those recruit- 
ment procedures that are still carried on within the state will involve increased 
administrative time and effort, since a lengthier and more complex procedure 
is necessitated by the terms of the agreement. In addition, they will un- 
doubtedly entail added clerical time and effort. The result of the added time 
and effort devoted to recruitment raises the cost of education and research. 

Insofar as the agreement results in increased out-of-state recruitment, costs 
are again increased. Communications and recruiting junkets are not free, and 
they increase the costs imposed on the taxpayer and the supporters of private 
institutions. The result is a reduction in the output of education and research 
for a given cost, or an increase in costs for the same output. 


REASONS FOR THE AGREEMENT 


Since the agreement appears to be disadvantageous both to the supporters 
(consumers of the output) of the educational-research system, and to the 
academic personnel involved, it might appear to be the result of an irrational 
decision. It is not irrational, however, when viewed in light of the motives of 
those actually making the decision—the administrative heads of the institu- 
tions involved. 

Because of the ownership arrangements involved, and the payments system 
for the output, the output (education and research) of an educational institu- 
tion is difficult to measure in any objective fashion. Thus the standards by 
which the administrator is judged are not directly related to the efficiency 
with which his institution produces this output. As a result, he must perform 
relative to the standards by which he is judged. In addition, his monetary 
returns are not closely related to the quantity-quality of the education and 
research his organization produces, so that any short-run increase in his re- 
turns will have to take a non-monetary form. In short, given the tests of per- 
formance by which he is judged, and the constraints imposed upon the mone- 
tary returns to himself, he will attempt to make his life as pleasant as possible 
for a given monetary return. 

Two factors that make the life of an administrator less pleasant are in- 
stability and uncertainty in the organization he controls. Any departure from 
the status quo, which is not induced by the administrator himself, gives rise 
to the necessity for decision-making and imposes a subjective cost on him. He 
will, in the interest of making his own life easy, favor anything that will tend 
to preserve stability in his organization. Thus an arrangement which will tend 
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to reduce the turnover in his personnel, and one which will give him advance 
notice of the possibility of such turnover, will be valuable to him. 

Additionally, each administrative head must live with other administrative 
heads, none of whom likes instability or uncertainty in his own organization, 
and each of whom probably looks with disfavor upon any other administrator 
who initiates instability. An arrangement for “gentlemanly” hiring practices 
in dealing with each other’s organizations would thus tend to be approved by 
administrators. In this light, administrators will favor any arrangement that 
will insure short-run stability in their organizations, and the agreement repre- 
sents such an arrangement. 

Those who judge the efficiency of administrators whose organizations do not 
sell their output in the market for a money profit must devise proximate 
criteria for judging the ability of the administrator. This may take the form 
of some sort of a “minimum-cost” criterion such as the ability to stay within 
a given budget or, where educational institutions are concerned, the ability to 
keep “cost per student” at some (arbitrary) figure. This, of course, obscures 
the other aspect of efficiency—the quantity and quality of the output involved 
—and the administrator may be aware that this is not the standard by which 
he should be judged. If he is a practical administrator, however, he will recog- 
nize that this is the standard by which he is judged and he will, if he wishes to 
survive as an administrator, behave accordingly. As a result, anything which 
appears to him to reduce, or retard the advance of, personnel costs will be 
viewed favorably by him. To the extent that he believes that the agreement 
will protect him from rising salaries due to wage competition, he will view it 
favorably. 

It is true that the agreement will tend to raise administrative and clerical 
costs, and he may be perfectly aware that this is the case. He may still favor 
the agreement, however, if he thinks that it will hold down academic costs 
more than it will raise administrative and clerical costs. He may also view it 
favorably if he believes that it will be easier for him to justify increased 
administrative and clerical costs than to justify increased academic costs. This 
may be the case since it is more “objective” to point out the actual increase 
that is taking place in paper and clerical work, particularly since this will not 
be readily associated with the agreement, than to justify salary increases for 
“non-productive” academic personnel. 

Further, if he believes that his capacity as an administrator may be judged 
partly by the extent to which he maintains peace and harmony within his 
organization, he will favor the agreement for the tendency it has to reduce the 
turnover in his personnel. 

For these reasons administrators, sui generis, will tend to favor the agree- 
ment. Some administrators, however, stand to gain less than others. In this 
case the administrative heads of state-supported schools appear to gain less 
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than the administrative heads of private schools, and one might well ask why 
they would enter into, and abide by, such an arrangement. The answer again 
may be found in the administrative processes of non-profit-oriented organiza- 
tions. 

The administrative head of a tax-supported school is governed primarily by 
the size of the budget given to him by the legislature. Given this budget he 
must then operate, and be judged, within an environment consisting of a 
proximate governing body (a board of regents) made up of individuals who 
are not profit-oriented (in this operation) , and an over-all legislative body com- 
posed of individuals who obtain their position by popular election. 

An anomolous situation tends to result. Given a budget supposedly reflect- 
ing the community’s attitude about “how much” public education is desirable, 
and sufficient to enable them to outbid private schools in the market for aca- 
demic personnel, the administrative heads of the state-supported schools are 
open to criticism for so outbidding them. This criticism probably originates 
with private schools whose funds do not enable them to withstand “encroach- 
ment,” by a government agency supported by “unlimited tax funds,” upon 
the domain of “individual enterprise.” Pressure will be brought to bear, by 
private schools, upon their elected representatives (who also happen to be the 
“ultimate” administrators of the state schools) to stop this “unfair” competi- 
tion. The legislator then faces the dilemma of providing a state function for 
some of his constituents which works to the disadvantage of other constit- 
uents. His solution may be to attempt to make both groups happy by indi- 
cating to the administrative heads of state-supported schools that they are 
to use the funds provided so as not to take “unfair” advantage of the private 
schools. Under these conditions the administrative heads of state-supported 
schools could do little but enter into an agreement to abide by “gentlemanly” 
hiring practices, or confine their “ungentlemanly” practices to raiding non- 
California schools. 


WoRKABILITY OF THE AGREEMENT 


There may be several reasons to believe that the actual effect of the agree- 
ment on salaries and allocation is slight. 

It is possible, for example, that the agreement is circumvented by the in- 
formal negotiations that take place between department heads and prospective 
recruits prior to going through channels, with the “through channels” pro- 
cedures becoming more or less a formality. To the extent that this occurs it 
reaffirms the belief that such agreements are difficult to hold together, and 
tend to break down because of self-interested “‘chiseling.” 

If this occurs it negates the effect of the agreement, but it does so as a 
result of “dishonest” sub rosa behavior on the part of junior administrative 
heads. This behavior lays them open to punitive action by their superiors for 
violating the regulations of their own institutions. 
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It may also be that the agreement has little adverse effect on salaries and 
allocation because the parties thereto behave in a “responsible” manner, in 
the interests of those against whom the agreement would work. Those who 
possess the power may not exercise it. This, of course, may not appeal to those 
whose welfare depends on the benevolent behavior of someone whose interests 
may run counter to their own. 

The point is that whatever effect the agreement has is adverse to employees 
and consumers. To depend on its not having this adverse effect is to depend 
either on the “dishonest” behavior of junior administrative heads, or upon 
the benevolence of individuals whose self-interested actions, given the con- 
straints on them, may impose a cost on consumers and employees. 


CONCLUSIONS 


The set of rules that grows out of the agreement tends to restrict intrastate 
competition for academic personnel currently employed within California, to 
hinder the entry of desired personnel from out-of-state, to encourage those 
currently in the state to leave, and to mal-allocate personnel within the state. 

The agreement is adopted because it tends to reduce the pressures on the 
administrative heads concerned and, thus, tends to make their lives easier, 
given the environment within which they must operate. 

In passing, it is interesting to note that one California agency—the Attor- 
ney General’s Office—currently is engaged in a program aimed at reducing 
the number of restrictive practices and price-fixing arrangements between 
private parties within the state, while other agencies and officers of the state 
appear to be engaged, with private schools, in furthering a similar practice. 
It would appear that officers and agencies of the state are against restrictive 
practices unless they serve the convenience of officers and agencies of the state. 
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